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A Doubter Asks for Proof 


UNDER THE HEADING “Figures would be 
Helpful,” an editorial in Collier’s magazine re- 
cently took occasion to cast aspersions upon the 
current campaign against unwholesome radio 
programs, movies and comic strips and books. 

“What we always look eagerly for and don’t 
find, whenever this complaint comes up, is a 
nice selection of statistics going to prove that 
the comic books and radio spine-wrinklers are 
as bad as all that. 

“Without such statistics,” it concludes, “it 
seems to us that the enemies of the present-day 
thrillers are merely blowing off a lot of unsup- 
ported theories,” and it adds, “Until concrete, 
convincing, fully-documented proofs of this kind 
are forthcoming, we think we'll just go on 
pretty much ignoring these earnest and alarmed 
persons.” 

The request for such statistical proof 
as is possible to be had is not an unrea- 
sonable one, and if plans of the American Bar 
Association committee materialize, some 
effort along that line may be undertaken 
within the next year, although not every- 
thing is susceptible to statistical representation 
and there are grave doubts as to whether any 
kind of factual survey can be made which will 
correctly portray such intangible quantities as 
are here involved. While awaiting the mar- 
shalling of facts, the editor of Collier’s might 
well ponder the fate of seven-year-old Lonnie 
Fellick of Chicago. 


Lonnie died a horrible death under a heap of 
leaves in a Cook County Forest Preserve last 


October 18. Earlier in the day he had gone out 
there with two companions, including thirteen- 
year-old Howard Lang. While preparing to 
build a fire, the two boys got into an argument, 
and Lang told the other boy he was going to kill 
Lonnie. He stabbed him numerous times with 
a pocket knife, jumped on him, and then com- 
pelled the other boy to hold his feet while he 
brought over a huge block of concrete and 
dropped it four times on the child’s face and 
head. The two then covered the body of the 
still living youngster with leaves and went back 
to town. In the middle of the following night, 
while his anxious family and the Chicago police 
vainly searched for him, twelve or fourteen 
hours of agony for the little form under the 
leaves in the cold and lonely wood was finally 
ended by death. 

The background of the killer, Howard Lang, 
as developed by evidence produced in the trial 
in Cook County Criminal Court, was a sordid 
panorama of all that ought not to be in the up- 
bringing of a child. His mother had been mar- 
ried five times and had left her fifth husband 
after attacking him with a knife. She had no 
disciplinary control over the boy, spurned the 
assistance of social workers who might have 
helped her, and sent him to the movies to get 
him out of the way. 

“Evidence was further given,” wrote Judge 
Daniel A. Roberts, “on the habits of the defend- 


ant, his constant visualization and reading of 
current ‘funnies,’ mystery books, murder and 
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horror shorts, twenty-six in number being pro- 
duced for the Court’s observation, all marked 
showing the homicidal, near-homicidal and 
brutal attacks upon the persons of the charac- 
ters depicted by means of knives, guns, poison, 
arrows and darts, rocks off cliffs, ete. It was 
testified that the defendant had observed or 
— these books since before he could actually 
read. 

“Further evidence was introduced to show 
his avid desire to attend the movies—especially 
those depicting gruesome crimes or mysteries. 
In this connection, it was contended that he 
was greatly influenced in his homicidal act by 
the film entitled “Born to Kill,” which he had 
seen but three weeks before the offense at a 
local movie house. This film depicted a char- 
acter who was, through nature, given the role of 
a born killer; that the impulse to kill was irre- 
sistible and was carried out at every turn of the 
story until at last he, too, succumbed to a kill- 
ing. 

Endeavoring to be fair to everyone, Judge 
Roberts noted that it had not been shown that 
the crime had been committed in imitation of 
what the boy had seen on the screen, and ob- 
served that “while the manufacturers of movies 
and publishers of unwholesome reading litera- 
ture furnished to youth cannot be held entirely 
blameless because of some of the unsavory and 
lustful depictions, they cannot be condemned 
in their entirety because one boy commits a foul 
murder.” Presumably the editor of Collier’s 
will exercise his cherished right to believe, 
pending production of definite evidence to 
the contrary which is probably beyond the 
bounds of scientific possibility, that the mo- 
tion pictures and comics mentioned had 
nothing whatever to do with making a potential 
murderer out of Howard Lang, and that he 
would have been as likely to go the same way 
on a literary diet of The Bobbsey Twins and 
Pilgrim’s Progress, but millions of American 
parents deeply concerned about surrounding 
their children with proper influences will not be 
so convinced. 


“The Court has had its attention called,” 
Judge Roberts continues, “to certain publica- 
tions that were read or viewed by the defendant 
and his many school chums who testified for 
him, and they reveal books or periodicals that 
are startling in the extreme, and nauseating and 
degrading to the moral sense. That these publi- 
cations are permitted to be sold to the youth of 
the country is a travesty upon the country’s 
good sense. The crime and horror comics are 
extremely ugly in appearance, caused by the 
creator’s diabolic twist of mind, done largely 
to establish an unusual character, and coupled 
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with language which is, in most instances, a per- 
version of the good American language which 
we hope to teach to our youth. 

“It is difficult to understand how a child can 
learn to spell correctly in school when he reads 
books in which he finds the same words written 
in different letters in his most-used ‘primer’— 
the comic books. Then, too, the final picture, if 
ever reached, is presumed to teach a moral that 
‘crime doesn’t pay’—yet it may be days or even 
months before the conclusion is reached, and all 
the while the young mind is being devoted to 
sordid killings and gruesome plottings. 

“The books are full of righteous conclusions 
and sentiments—where right triumphs and 
wrong is punished; but the right always tri- 
umphs by force. Right triumphs by the fist, the 
gun or the knife. The impact of the fist on the 
jaw is the ‘horror’ creator’s law. Thus the gen- 
uine law is made crude and slow-moving, while 
the speedy law of the jungle or the gangster is 
made to take its place. 

“It has been shown by competent authority 
that over sixty million comics and horror books 
are read by children monthly. The authorities 
say that ‘comics’ and ‘horrors’ are here to stay. 
The answer, then, is that something must be 
done to make them wholesome, by law, if the 


publishers will not properly censor their own 
work.” 


The recent effort of the comics publishers to 
do that furnishes additional food for thought. 
A code of minimum editorial standards was 
adopted by the Association of Comics Magazine 
Publishers last July 1, and was reported in the 
last issue of this JOURNAL. Its full text is re- 
produced herewith. We believe its promoters 
are deserving of all credit for a praiseworthy 
effort, and yet, in view of Collier’s smug uncon- 
cern we think the following remarks of the St. 
Louis Star-Times are worthy of note: 


“In announcing details of their sudden refor- 
mation, the newly-formed Association of Comics 
Magazine Publishers reveal just how far they 
went toward corruption of youth before several 
aroused communities sicked the police on their 
product. 

“There is more than a small measure of con- 
fession in the new code of editorial standards, 
which would prohibit such things as glorifying 
crime and criminals while ridiculing the law, 
teaching the methods of criminals, scenes of 
sadistic torture, sexy and wanton pictures, vul- 
gar and obscene language, making divorce glam- 
orous and alluring, and ridicule of racial and 
religious groups. 

“If a man were to stand in the public square 
and solemnly pledge never again to beat his 
wife and starve his children, he would announce 
to all and sundry that he had been doing these 
things. No doubt the new code of the comics 
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TEXT OF THE COMICS CODE 


The Association of Comics Magazine Pub- 
lishers, realizing its responsibility to the 
millions of readers of comics magazines and 
to the public generally, urges its members 
and others to publish comics magazines con- 
taining only good, wholesome entertainment 
or education, and in no event include in any 
magazine comics that may in any way lower 
the moral standards of those who read them. 
In particular: 


1. Sexy, wanton comics shall not be pub- 
lished. No drawing should show a female 
indecently or unduly exposed, and in no 
event more nude than in a bathing suit com- 
monly worn in the U. S. A. 


2. Crime should not be presented in 
such a way as to throw sympathy against 
law and justice or to inspire others with the 
desire for imitation. No comics shall show 
the details and methods of a crime com- 
mitted by a youth. Policemen, judges, gov- 
ernment officials and respected institutions 
should not be portrayed as stupid or ineffec- 
tive, or represented in such a way as to 
weaken respect for established authority. 


3. No scenes of sadistic torture should 
be shown. 


4. Vulgar and obscene language should 
never be used. a should be kept to a 
minimum and used only when essential to the 
story. 

5. Divorce should not be treated humor- 
ously nor represented as glamorous or allur- 
ing. 

6. Ridicule of or attack on any religious 
or racial group is never permissible. 











magazine publishers will surprise many parents 
who have never taken the trouble to examine 
the little pamphlets with the lurid covers their 
children bring into their homes. Now, perhaps, 
they will. 

“However, only fourteen publishers of the 
thirty-four in the comics magazine field have 
agreed to the code, and since the total monthly 
circulation of such publications is estimated at 
fifty million, indicating that no less than a hun- 
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dred million children read the things every 
month, the cleanup is off to a slow start. More- 
over, the code’s effect, if any, cannot be felt for 
three months, owing to advance preparation and 
printing. 

“It would seem that the time has not yet 
come for communities to relax vigilance over 
this insidious contribution to juvenile delin- 
qency. Until clean comics magazines actually 
show up on the news stands, the other kind 
should be consigned to the municipal inciner- 
ators.” 

Judge Roberts’ observation that although jus- 
tice eventually triumphs in the comic narrative 
it is by violence and not by legal process may be 
verified by an examination of practically any 
copy of any of the magazines. In the current 
issue of Crime Does Not Pay, for example, a 
pictorial biography of a Texas woman bandit 
ends with three bloody scenes in which she fa- 
tally shoots an accomplice, he retaliates in kind 
as he falls, and the two lie dead together beside 
their smoking guns. The caption piously points 
out that she died as she had lived, with a weapon 
smoking in her hand and the jewelry she had 
acquired by it sparkling uselessly on her fingers. 

The new code of editorial standards does not 
prohibit woman criminal characters, one or 
more of whom may be found in nearly every 
story. In the October issue of Blackhawk, an 
attractive and shapely girl appropriately named 
“Satana” exclaims as she mows down two men 
who had displeased her: “You swine! Must I 
continually surround myself with fumbling 
idiots?” 

In fairness to Collier’s it must be noted that 
a vivid exposition of the harmful influence of 
the comics was published in the issue of March 
27 in a feature article by Judith Crist entitled 
“Horror in the Nursery.” A bold-face head- 
line above Miss Crist’s article emphasized that 
these books “are those which attempt to make 
violence, sadism and crime attractive, which 
ignore common morals, and which appeal chief- 
ly to the worst in human nature.” Collier’s is 
to be credited with a useful public service in 
publishing “Horror in the Nursery,” even 
though a part of its own editorial staff ap- 
parently remains unconvinced. 
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Have We Lost the Ball? 


CLARENCE E. MANION 


“Our jurisprudence is deeply rooted in religion. 


Its current miscarriages, 


both in principle and practice, are traceable in every instance to a perverted 
modern determination to regard our legal system as a strictly secular instrument 
for the achievement of purely temporal ends.” 


AMERICANS ARE DEVOTED to a wide variety 
of ball games. In every season of the year 
millions of us are continually congregating to 
observe the swift, skillfully directed flight of 
baseballs, footballs, basket balls and golf balls. 
In all of these contests and exhibitions the ex- 
istence, nature and condition of the involved 
ball has become a remote secondary considera- 
tion. The ball is taken for granted. We are 
concerned exclusively with the skill and co- 
ordination of the players and their intelligent 
observance of the rules. Nevertheless, in all 
of these games it must be admitted that “the 
ball” is the thing that registers on the score 
board. I realize that the American Judicature 
Society is not a playful organization, and that 
any attempt to make a game out of its most 
serious pursuits risks a rupture of the very 
point that I am trying to make. Nevertheless, 
I submit that our concern with the efficient ad- 
ministration of justice is not unlike the en- 
thusiastic interest of a typical baseball fan in 
the hitting, running and fielding of his favor- 
ite team. What is this thing called justice that 
is being tossed and thrown around the ever- 
green field of the law? What are its standard 
ingredients, and its distinguishing marks and 
characteristics? The skilled baseball pitcher 
knows the size, weight and consistency of the 
ball he throws up to the batter and the slightest 
change in those constituents would be tele- 
graphed immediately through practiced fingers 
to the pitcher’s brain. There is a continuing 
and uniform standard for baseballs; conse- 
quently, coaches and players may concentrate 
upon the development of manual and muscular 
skill along with a study of operational rules. 
But upon the broad playing fields of justice 
there is no longer any such uniform standard. 


Address by the dean of the Notre Dame University 
Law School delivered at the annual meeting of the 
American Judicature Society in Seattle, Washington, 
on September 8, 1948. 


Our Judicature Society is consequently con- 
cerned with the efficient dispensation and ad- 
ministration of an uncertainty. In a constantly 
growing number of important instances, justice 
has assumed the unfortunate quality of “this 
to me and that to thee.” It is an increasingly 
difficult business to promote the efficient ad- 
ministration of something that has lost a com- 
monly accepted definition. In such a promo- 
tion mere perfection of form does not com- 
pensate for the loss of essential substance. 
While justice may no longer be definable in 
the vocabulary of the average lawyer, the 
rampant injustice of our present civilization is 
unmistakable everywhere and known to prac- 
tically everybody. This is not surprising and 
it involves no contradiction. Just as a lie can 
travel seven leagues while truth is getting on 
its boots, so also can disease, disorder and 
injustice make themselves quickly evident to 
those to whom the real nature of health, peace 
and justice are wholly incomprehensible. We 
can undoubtedly improve the situation of jus- 
tice in our American legal system by correct- 
ing obvious and notorious abuses in its adminis- 
tration, but the genuine and sustained health 
of our American jurisprudence calls for a 
sharp accentuation of the positive. We must 
shift our concern from the improvement of 
its methods to a propagation of the principles 
that underlie American law. A first approach 
to such a program can be achieved by emphasiz- 
ing the inextricable association of law and 
morals in the United States. Our jurisprudence 
is deeply rooted in religion. Its current mis- 
carriages both in principle and practice are 
traceable in every instance to a perverted mod- 
ern determination to regard our legal system 
as a strictly secular instrument for the achieve- 
ment of purely temporal ends. This explosive 
de-naturing of our essentially religious legal 
system has frustrated the traditional logic of 
its ancient processes and subjected American 
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law to the ridicule of both “liberals” and 
“conservatives.” The statement that we cannot 
make a silk purse out of a sow’s ear is true 
likewise in its converse. American law was 
designed to implement the Ten Commandments 
by underscoring the responsibility of the in- 
dividual human conscience. Such an implement 
cannot be tortured into an effective tool for the 
accomplishment of materialistic totalitarian 
purposes. It is true that many American law- 
yers have honestly missed or glossed over the 
religious implications of our legal and constitu- 
tional system, but the resulting mistaken im- 
pression is easily corrected. 

At every point in our civil and criminal juris- 
prudence one finds unmistakable evidence that 
religious faith and religious practices, uni- 
versally acknowledged for hundreds of years 
prior to the American Revolution, constitute 
the base and foundation of our American legal 
system. Let us take such a commonplace ex- 
ample as the requirement of intention as a 
prerequisite for guilt in criminal cases. If one 
person kills another, why is the intention of 
the killer all-important in the determination 
of his guilt? As far as the injury to society is 
concerned, the victim is just as dead and the 
social loss just as great in an unintentional 
homicide as it is in the case of a deliberate and 
premeditated murder. 

In his famous Commentaries, published 
(1765) on the eve of the American Revolution, 
Blackstone explains it this way: 

“Punishments are inflicted for the abuse of 
that free will which God has given to man, 
consequently it is just that man should be ex- 
cused from those acts done involuntarily or 
through unavoidable force or compulsion. .. . 
An involuntary act has no claim to merit, 
neither can it induce any guilt.” 

Thus, crime is punishable in and under our 
law only when the necessary elements of a sin 
are present in the committer. Now “sin” is a 
moral concept and consequently it is patent that 
our criminal courts are “Morals Courts” in the 
strictly religious connotation of the term 
“Morals.” The “corpus delicti” requires evi- 
dence that the injury was inflicted by a “human 
being.” Why? Because only human beings 
have moral and therefore legal responsibility 
in and under our system. In searching out the 
crime the court must find the guilty personal 
conscience. Unless a guilty conscience is in- 
volved there is no criminal jurisdiction. 
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The same is true of the civil side of our legal 
system. Our courts entertain suits between 
persons only. No American lawyer has ever 
litigated a suit for or against such impersonal 
non-entities as “labor,” “capital,” “manage- 
ment,” “the underprivileged,” “the economic 
Royalists” or “Wall Street.” These impersonal 
non-entities are frequently indicted in the 
newspapers but never by a state or federal 
grand jury. 

When the injury complained of in these im- 
personal, blanket popular and political indict- 
ments comes on to be redressed in the courts— 
if it ever does—the first requisite is to break 
through the barrier of this confusing class 
consciousness and find your man. In other 
words the court must find the guilty personal 
conscience. The culprit, if there is one, may 
be a broker, a banker, a laborer, lawyer or a 
politician, but if there is any criminal guilt— 
it is and must be shown to be personal. 

It is a necessary part of the American system 
that persons are rewarded and punished for 
what they do rather than who or what they 
are. It is more than a coincidence that the re- 
wards of Heaven and the pains of Hell are 
passed out on the same basis of personal per- 
formance. The mere fact that one is an aristo- 
crat or a proletarian gives him no passport 
through the Pearly Gates; neither does such a 
status keep him out. In the moral order, re- 
ward like punishment is a personal achieve- 
ment. The same formula is in the warp and 
woof of our legal system. 

Socialism, Communism and Fascism are all 
based upon the theory of collective responsibil- 
ity and as such are all directly opposed to the 
basic American principle of personal-individ- 
ual responsibility. This collectivistic concept 
of law and justice is a European institution 
stemming out of the French Revolution. That 
revolution generated a centrifugal force which 
was essentially disintegrating. It tore apart 
the natural heart, hub and center of European 
society, namely the personality of the individ- 
ual human being, and threw the fragments out 
to the rim of the wheel where the fragments 
congealed in the form of “classes,” “races” and 
“groups.” 

Thereafter in European jurisprudence, man 
lost his precious God-given individuality and 
became simply a part of the class or group of 
society into which he was hopelessly frozen. 
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Thereafter throughout the bloody European 
regimes of Danton, Robespierre, Napoleon, Hit- 
ler and Stalin, the European “citizen” was no 
longer a “man”; he was an “aristocrat,” a 
“proletarian,” a “Kulak” or a member of the 
“Master Race.” This artificial man-made curse 
of collectivism has plagued the politics and 
economics of Europe from the French Revo- 
lution to the present day. Under this material- 
istic curse, Europe has marched through an 
endless procession of wars, pestilence and perse- 
cution. 

While the French Revolution was brewing 
the American Revolution was revolving in the 
opposite direction, generating and integrating 
a centripetal force which anchored the whole 
purpose of our law and government in the 
natural hub and center of society, the personal 
soul of the individual man. To preserve these 
God-given rights of this individual God-made 
man, said the American Declaration of Inde- 
pendence, “Governments are instituted among 
men.” 

Thus our system of personal rights, personal 
duties and personal man-to-man justice was 
put into direct competition with the socialized 
class-conscious collectivism of Europe. What 
has been the result? Forty million people 
rushed from Europe to America between Wash- 
ington’s first inauguration and 1921 when Con- 
gress closed the gates to this tide of immi- 
gration. 

What the Encyclopedia Britannica calls “the 
greatest mass movement of population in his- 
tory” followed in the mad scramble of men and 
women to get away from the collectivistic Euro- 
pean system and into and under the American 
system of personalized justice. Uncounted mil- 
lions all around the world now prize, next to 
life itself, the hoped-for opportunity to come 
to the U. S. A. where constitutions and laws 
are made to protect the God-given rights of the 
individual God-made man. 

The very front pages of United States his- 
tory are replete with evidence of the fact that 
the leaders of the American Revolution per- 
ceived—not taxes or tea-parties merely—but 
the real juridical issue that they faced in the 
impending struggle. Pleading the “Rights of 
the British Colonies,” James Otis sparked the 
Revolutionary struggle in these words: 


“To those who lay the foundation of govern- 
ment in force and mere brutal power, it is 
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objected that their system destroys all dis- 
tinction between right and wrong; that it 
overtures all morality .. . leads directly to 
Scepticism and ends in Atheism. When a man’s 
will and pleasure is his only rule and guide, 
what safety can there be either for him or 
against him but in the point of a sword?... 
That the common good of the people is the 
supreme law, is of the law of nature and part 
of that grand charter given to the human race 
(though too many of them are afraid to assert 
it) by the only Monarch in the Universe who 
alone has a clear and indisputable right to 
absolute power because he is the only one who 
is omniscient as well as omnipotent.” 

Otis and his generation saw clearly that the 


only protection against the fallibility of omnipo- 
tent government lies in the infallibility of an 
Omnipotent God. For this logical reason lib- 
erty and morality were inseparably linked to- 
gether throughout every line and letter of the 
new American legal system. 

When George Mason, author of the Virginia 
Bill of Rights, which was the model for all 
similar bills later annexed to subsequent Ameri- 
can constitutions, discussed the subject of 
“rights,” he knew where to find his predicate. 
“All acts of legislation apparently contrary to 
natural rights and justice are in our laws, and 
must be in the nature of things, considered 
as void,” he argued in Robin v. Hardaway, 
(1772. Jefferson’s Reports Vol. I). Then he 
continued: “The laws of nature are the laws 
of God, whose authority can be superseded by 
no power on Earth. A legislature must not ob- 
struct our obedience to him from whose pun- 
ishments they cannot protect us. All human 
constitutions which contradict His (God’s) 
laws we are in conscience bound to disobey. 
Such,” concluded Mason, “have been the ad- 
judications of our courts.” He cited Coke’s 
report of Calvin’s Case and Bonham’s Case 
which had stated the same principle in ex- 
tended form. This was the basic principle of 
English Common Law justice that Parliament 
cast overboard in 1688 in favor of its own 
absolutism and applied to America in 1776. 
The Founding Fathers cast their lot with the 
principle and dared to repudiate Parliament. 
American law alone thus preserved the con- 
tinuity of Coke’s doctrine: 


“The law of nature was before any judicial 
or municipal law and is immutable. The law 
of nature is that which God at the time of 
the creation of the nature of man infused into 
his heart for man’s preservation and direction; 
and this is the eternal law, the moral law, 
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called also the law of nature. And by this law, 
written with the finger of God in the heart of 
man were the people of God a long time gov- 
erned before the law was written by Moses, 
the first reporter or writer of law in the world. 
God and nature is one to all and therefore the 
law of God and nature is one to all.” (Calvin’s 
Case, 7 Coke’s Reports 13 (a) 77 Eng. 392) 

When we were in the thick of the argument 
with Parliament over this point, Blackstone 
was publishing this projection of the same 
doctrine in his Commentaries: 

“This law of nature being coeval with man- 
kind and dictated by God Himself, is, of course, 
superior in obligation to any other. It is bind- 
ing all over the globe in all countries and at 
all times; no human laws are of any validity 
if contrary to this and such of them as are valid 
derive all their force and all of their authority 
mediately or immediately from this origin.” 
(Blackstone’s Commentaries Book I, Introduc- 
tion 

The foregoing quotation laid an accommodat- 
ing groundwork for the language of the Decla- 
ration of Independence. American law and gov- 
ernment were thus joined upon the firm 
foundation of God’s creative purpose. As late 
as 1892 (Church of the Holy Trinity vs. United 
States, 143 U.S. 457) the Supreme Court of 
the United States summed up the association of 
law and morals in America with a complete 
documentation of our history from Columbus 
to Kaskaskia and from the Mayflower Com- 
pact through the Declaration of Independence 
into the constitution of the last state then ad- 
mitted to the Union. Very recently, the pres- 
ent Supreme Court of the United States has 
seen fit to discuss this same subject again, 
reaching the unprecedented conclusion that 
henceforth God and-morality must be separated 
from the affairs of State by an impenetrable 
wall of separation. (People of Illinois Ex rel 
McCollum vs. Board of Education, 69 S. Ct. 
461) The Court neglected to tell us what dis- 
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position we are to make of all the religious 
documents described in Church of The Holy 
Trinity v. United States (supra). Inferen- 
tially, the decision excises the Declaration of 
Independence and the constitution of prac- 
tically every State of the Union as trespassers 
upon its newly erected “Wall of Separation.” 
Expressly, it dogmatizes the modern determina- 
tion to secularize American law and govern- 
ment. It tells us categorically that what we 
have treated as a silk purse is in reality a 
sow’s ear and henceforth must be so regarded. 

What has happened in the administration 
of justice in America between 1892 and 1948? 
I venture to say simply that we have “lost the 
ball” and in losing the ball we are in grave 
danger of losing the game. If we rule God 
and Morality out of our constitutional system, 
the thing that remains will neither produce 
justice nor preserve freedom. It is possible to 
take the oxygen out of a glass of water but 
what remains will not quench your thirst, and 
in like manner, a Godless system of American 
law will not quench man’s age-old thirst for 
true liberty. When God goes out of any system 
of justice, a vacuum is created which sucks in 
a tyrant to take God’s place. Without God 
there is no logical way in which to justify the 
existence of any inviolable personal right, and 
when “rights” are thus indefensible, lawyers 
are at the same time outmoded. It is com- 
mendable to promote efficiency and economy in 
the administration of justice, but remember 
that the most exacting and punctilious service 
will not save a dinner where all plates and 
platters are empty. The last great banquet of 
law and justice on the face of the Earth is 
now scheduled to become a mere Barmecide 
feast. It will take the intelligence and energy 
of able American lawyers to save it. 


We have tried too long to get supermen to operate our clumsy political machin- 
ery. The new idea is to create a civic system which ordinary human beings, such 
as succeed in private business undertakings, can operate with reasonable success. 


—Herbert Harley 
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The Public Defender System 


DONALD FREEMAN 


IN REVIEWING the conviction of one under the 
Espionage Act of 1917, the Supreme Court. of 
the United States considered the imponderable 
solemnity of the crime of which she was ac- 
cused, and concluded that in this time of peril- 
ous plight, she lacked the “invaluable aid” of 
an attorney, when she “desperately needed the 
best she could get.”! 

Although in that case, there was no showing 
of indigence of the defendant, it serves to 
emphasize the United States Supreme Court’s 
long established, yet mounting and unalloyed 
concern over the absence of legal counsel for the 
accused.2 That concern of the conscience must 
be greater where the accused is poor, and his 
poverty and perhaps his ignorance ride to- 
gether to deprive him of an attorney. 

This dramatic problem may be greatly less- 
ened by the establishment of an office of public 
defender in each of the larger counties in this 
state, for such an office would act as defense 
counsel for all those accused of crimes, who 
are financially unable to secure counsel. 


STRUGGLE FOR RIGHT oF COUNSEL 


Although the right to defend is inherent in 
the code of law of every civilization, there has 
long been a struggle to include the right to 
have an attorney.* Under the original practice, 
and until the year 1836, the accused was al- 
lowed counsel in cases of treason or felony only 
in the argument of questions of law or of col- 
lateral issues, for his interests were said to be 
safeguarded by the trial judge. Only in the 
cases of misdemeanors was full defense by 
counsel allowed.* 

From the earliest times of the independence 
of our country, the accused has been assured 
of “assistance of counsel for his defense.”5 As 


Mr. Freeman is a member of the Flint, Michigan, 
bar. This article was first published in the Michi- 
gan State Bar Journal and is reprinted here by per- 
mission. 

1. Von Moltke v. Giles, 92 L. Ed. 286. 

2. Adams v. United States, 317 U.S. 269. 

3. Osmond K. Fraenkel, “Our Civil Liberties.” 

4. Report on Prosecution, National Committee on 
Law Observance and Enforcement, Geo. W. Wicker- 
sham, Chairman. 

5. United States Constitution, Sixth Amendment. 


in the (recent) espionage case, the United 
States Supreme Court said: 

“The Sixth Amendment guarantees that an 
accused, unable to hire a lawyer, shall be pro- 
vided with the assistance of counsel for his de- 
fense in all criminal prosecutions in Federal 
Courts.” 

This right long has been safeguarded in fed- 
eral cases,* and inasmuch as the Sixth Amend- 
ment of the United States Constitution has no 
direct application to the states,’ it has been 
protected against state interference by the due 
process clause of the Fourteenth Amendment: 

“.... the denial of opportunity to consult 
with counsel on any material step after indict- 
ment or similar charge and arraignment vio- 
lates the Fourteenth Amendment.” °® 


The Court continued that at least in capital 
cases, “. . . where the defendant is unable to 
employ counsel and is incapable of adequately 
making his own defense, because of ignorance, 
feeble mindedness, illiteracy or the like, it is 
the duty of the court, whether requested or 
not, to assign counsel for him, as a necessary 
prerequisite of due process of law.” ® ® 

The Michigan Constitution recognizes the 
right to counsel: “In every criminal prosecu- 
tion, the accused shall have the right . . . to 
have the assistance of legal counsel for his de- 
fense.’’1° 

The Michigan statutes provide that “On the 
trial of every indictment or other criminal accu- 
sation, the party accused-shall be allowed to 
be heard by counsel and may defend himself.”’!! 

A further provision is made for those un- 
able to afford counsel: “Whenever any person 
charged with having committed any felony or 
misdemeanor shall be unable to procure counsel 
. . . the presiding judge shall appoint some 
attorney to conduct the defense.”!2 

The Michigan Supreme Court has interpreted 


6. Smith v. O’Grady, 312 U.S. 329. 

7. Barron v. Mayor etc. of Baltimore, 7 Pet.243, 
8L.Ed.672. 

8. Powell v. Alabama, 287 U.S. 45. 

9. Hawk v Olson, 326 U.S. 271. 

10. Michigan Constitution of 1908, Article 2, Sec- 
tion 19. 

11. Michigan Statutes Annotated. Sec. 28.854; Com- 
piled Laws of 1929, Section 17129. 

12. Michigan Statutes Annotated, Sec.28.1253; Com- 
piled Laws of 1929, Section 17486. 
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these statutes and the Michigan Constitution to 
mean that: 

1. The accused does not have the right to 
have counsel at public expense; 

2. The appointment of counsel is discretion- 
ary with the court; 

3. The accused does not have a right to have 
counsel assigned to advise him with respect to 
his plea; and 

4. The accused cannot invoke these consti- 
tutional and statutory provisions until after his 
plea, and not at all under a plea of guilty." 


In the DeMeerleer case, 14 15 the Michigan 
Supreme Court acknowledged the opinion of 
the United States Supreme Court in the Hawk 
v. Olson case,® but has reaffirmed the four 
concepts. 

Mr. Justice Black has said, “A practice can- 
not be reconciled with ‘common ideas of fair- 
ness and right’ which subjects innocent men 
to increased dangers of conviction merely be- 
cause of their poverty.”1¢ 


II. 


Dean Roscoe Pound once wrote, “. . . to make 
the criminal law effective to secure social in- 
terests, we must obviate waste of judicial 
power, save time and conserve effort . . . The 
waste of time and money in doing things that 
are wholly unnecessary results in the denial 
of justice.”!7 

This sensible observation serves as an ap- 
propriate introduction to the public defender 
system. 


PUBLIC DEFENDER IN U. S., 1913 


Although the law of Spain as early as the 
year 1496 provided for a public defender, it 
was not until 1913 that the office was first 
established in the United States in Los Angeles 
County.1® The public defender was adopted by 
the State of California in 1921. Since that 
time the defender has been established in Con- 
necticut, Mississippi, Nebraska, Virginia, and 
in the cities of Chicago, Columbus, Memphis, 





13. People v. Williams, 225 Mich. 133, 195 N.W. 818. 

People v. Crandell, 270 Mich. 124, 258 N.W. 224. 

People v. Fries, 294 Mich. 382, 293 N.W. 689. 

People v. Kotek, 360 Mich. 408, 11 N.W. (2d)7. 

People v. Haddad, 306 Mich. 556, 11 N.W. (2d)240. 

In Re. Elliott, 315 Mich. 662, 24 N.W. (2d)528. 

14. People v. DeMeerleer, 313 Mich. 548, 21 N.W. 
(2d) 849. 

15. DeMeerleer vy. People of State of Michigan, 67 
S.Ct. 596. 

16. Betts v. Brady, 316 U.S. 455. 
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Omaha, Providence, St. Paul, St. Louis, San 
Francisco and Tulsa.!® 

The Statutes of Nebraska are exemplary of 
the establishment of the office of public de- 
fender, and state “. .. there is hereby created, 
in counties that now have... or shall attain 
a population of one hundred and fifty thousand 
inhabitants or more, the office of public de- 
fender, who shall be elected at the general elec- 
tion . . . and whose duty it shall be to defend 
all persons who shall be indicted or informed 
against in the district court for any offense 
which is capital or punishable by imprisonment 
in the penitentiary, if the prisoner has not the 
ability to procure counsel.’’?° 

The Statutes of Connecticut make the office 
an appointive one. “The judges of the superior 
court, at each annual meeting .. . shall appoint 
an attorney at law, of at least five years’ prac- 
tice and residence, in each county in the state, 
to be public defenders . . . Each public defender 
shall act as attorney in the defense of any per- 
son charged with crime . . . when such person 
shall be without funds sufficient to employ coun- 
sel for such defense.”’! 

Public defenders have been created both by 
reason of the weaknesses of the alternatives, 
and the unique advantages of an office that has 
a direct public responsibility.* 

The National Committee on Law Observance 
and Enforcement reported in 1931‘ that there 
were three systems widely in use for the de- 
fense of the indigent accused: 

1. Assigned, unpaid counsel, serving as a 
matter of public duty. 

At the time of the report, except for indict- 
ments for murder, this was the prevailing 
practice in this country. In fact, the Utah 
Supreme Court in 19438, concluded that “An 
attorney appointed for an indigent accused is 
under a duty, as an officer of the court, to 
render the services without regard to any pos- 
sible compensation therefor, and consequently 
is not entitled to recover compensation from the 
county or state in the absence of statute.” 


17. Roscoe Pound, “The Spirit of the Common Law.” 

18. R. H. Smith and J. S. Bradway, “Growth of 
Legal Aid Work in the United States,” U.S. Dept. of 
Labor, Bureau of Labor Statistics. 

19. J. E. Lumbard, Jr., “For Equal Justice—a Public 
Defender,” New York Times Magazine, Nov. 2, 1947. 
as Revised Statutes of Nebraska, 1943, Sect. 15 of 

.B. 420. 

21. Connecticut Statutes, Sec. 559h, 2267, 1462e, 6476. 

22. Ruckenbrod v. Mullins, 133 P.(2)325, 144 ALR 
839. 
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That this is the majority rule is affirmed in two 
annotations, 180 ALR 1440 and 144 ALR 847. 

This affords the accused but shallow justice, 
for the appointed attorney is allowed no funds 
to defend, no funds to make an investigation, 
and in almost all cases is economically unable 
to make a proper defense.'® 

2. Assigned, paid counsel, with compensation 
determined either by law or fixed by the court. 

This system, at the time of the Committee’s 
report, was in use in thirty-two states in cases 
of murder, but in only ten states in cases of all 
other felonies. Within this group is the State 
of Michigan. 

In large urban centers, the appointive system 
tends to be inefficient, expensive and patronage 
ridden.1*® A jurist of the New York State Su- 
preme Court, termed this manner of providing 
counsel, “haphazard and ineffective,” and con- 
tinued, that, “this is not intended as a criticism 
of the judges who make such assignments in 
criminal cases or of the lawyers who accept 
them . .. Judges and lawyers do their best 
under an impossible handicap.’’!® 

3. Public Defenders. 

The advantages of an office of public de- 
fender have long been considered,‘ 1* 23 24 and 
in places of operation, almost universally are 
these: 

1. It is more economical than paying fees to 
individual attorneys, where assignments are 
made. The office of public defender, which 
normally consists of a staff of attorneys and 
investigators, costs about $25.00 per case 
handled. 

2. It provides a better defense than the usual 
assigned counsel. The training and experience 
of a competent office of public defender, cre- 
ated for the single purpose of aiding the indi- 
gent accused, only naturally can result that 
way. 

3. It allows a thorough preparation of law 
and facts of each case. An investigating staff, 
such as is usually available only to the prosecut- 
ing attorney, now is available for the defend- 
ant, to aid him in his fight. 

4. There is a saving in time for everyone 
involved in the case. 

5. There is a sifting of the deserving from 
the non-deserving cases, by the defender. 

6. The defender can often recommend that 


23. “Progress in the Law,” The Annals, 1928, 
Ee American Academy of Political and Social 
ience. 
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the accused plead guilty, where that guilt is 
apparent, and allow the accused to receive a 
minimum sentence. 

7. There would be an absence of unscrupu- 
lous and perjured defenses that, though few, 
do appear in the records. 

8. The entire character of the criminal 
courts would be elevated. 

It is fortunate that there are statistics that 
enable us to observe these advantages, and show 
the defender system in operation. A compre- 
hensive analysis was made under the auspices 
of the University of California.25 These charts 
relate to the felony cases disposed of by the 
court of Alameda County, California, during the 
year 1932-1933. 

Chart I. indicates the division of the cases 
between defender and private attorneys. 

Within the five years previous to this survey, 
it was noted that the percentage of cases 
handled by the defender rose from 35% to a 
plateau of approximately 50%. This rise can be 
attributed not to any deprival of the private 
attorneys, but rather because there were fewer 
waivers of right to counsel by the accused. 

Chart II. analyzes the results that were ob- 
tained by respective counsel. . 

There is the indication that, where the ac- 
cused can afford counsel, his chances for ac- 
quittal are greater than if he had to rely on the 
public defender. But there is the showing 
that the defender has no interest in keeping 
guilty men from being convicted. It is sig- 
nificant that where the court determined issues 
of fact, the results of each counsel were equal. 

Chart III. is a further break-down of the 
results of the respective counsel. 

This emphasizes that the defender waives the 
right to a jury trial more readily than does 
private counsel, resulting in added efficiencies 
and savings in time. 

Chart IV. conclusively displays the advan- 
tages of the defender. 

In all the cases handled, from the time of 
filing to their disposition, the defender took 
only half the time consumed by private counsel. 

There are many times that these efficiencies 
are displayed. * 18 24 The defender is almost 
always prepared and ready to proceed with 
trials, and seeks to avoid continuances, and pre- 
vents the wastefulness of jury panels waiting 


24.'E. L. Brown, “Lawyers and the Promotion of 
Justice.” 
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for trials. The charts show the lessening of the 
time of trials; but there is also the lesser time 
required to select juries, and by the stipulations 
that may be effected between prosecution and 
defense. It has been estimated that the average 
cost of conducting a criminal trial before a jury 
is about $200.00 a day. Here is proof that this 
office would not create any extra burden on 
public funds. 

In addition to this, whether appointed or 
elected, the defender is a public official. Many 
who have made exhaustive studies in this field, 
have concluded that public office, because of 
public responsibility, is the most logical form 
of development. + 24 

Many who oppose the establishment of the 
defender, although acknowledging the inade- 
quacies of the appointive counsel system, con- 
sider legal aid societies as the answer. Those 
of us who have seen these societies in operation, 
know of the splendid work they have done. But 
all voluntary organizations face one common 
problem: the uncertainties of financial sup- 
port. 

There is the fact that the defender, as a 
public service, would be widely publicized, wide- 
ly known and widely sought. Independent so- 
cieties are known to exist by few because of 
their lack of publicity.?4 

It is unfortunately true that some who are 
arrested are subject to severe police inquisition 
The records show brutalities and the keeping 
of prisoners incommunicado for long periods of 
time. In a recent decision the United States 
Supreme Court considered the injustice of a 
confession, obtained by duress from a fifteen 
year old boy, and commented that “he was put 
in jail... .on Saturday, the 20th, shortly after 
the confession was signed. Between then and 
Tuesday, the 23rd, he was held incommunicado. 
Beginning shortly after midnight, this fifteen 
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year old boy was questioned by the police for 
about five hours. Five or six of the police ques- 
tioned him in relays of one or two each. During 
this time no friend or counsel of the boy was 
present ... At no time was this boy advised of 
his right to counsel . . . No counsel or friend 
was called during the critical hours of ques- 
tioning.’’26 

It is sorrowful that coercion and intimidation 
are at times used, prior to the time that the 
accused is arraigned. When it is considered 
that, according to the reports of the Federal 
Bureau of Investigation, Department of Jus- 
tice,27 of those arrested in the United States, 
16.9 per cent are under twenty-one years of 
age, it is readily seen that here is a large group 
particularly subject to coercion. Where a de- 
fender’s office is established, all those who are 
arrested can, without delay, be counselled by 
that office, and the possibilities of cruel treat- 
ment are almost completely ended. 

Those are the foremost advantages of the 
operation of the defender’s office. Although 
many statutes provide for the defender to as- 
sist in civil matters,2° involving $100.00 or less, 
where the party seeking aid cannot afford it 
through ordinary channels, this article does not 
relate to that facet. 

There is serious opposition to the creation of 
a defender. Much of that opposition is found 
in the ranks of attorneys whose practice of 
criminal cases might be lessened.1* But the 
social need is so great that personal interest 
must not be allowed to interfere. The public 
defender has been approved by many,”® 29 3° jn- 
cluding the Conference of Senior Circuit 
Judges. 

Here is a stirring cause that may be cham- 
pioned. We do so with the assurance of ever- 
growing strength, and we do so with a strong 
will and a good conscience. 


CHART I. 
Felony Cases Disposed of by Court During Year 1932-1933. 


TOTAL CASES 
Public Defender 
Private Attorney 


25. R. H. Beattie, “The Public Defender and Private 
Defense Attorneys,” U. of Calif., Bureau of Public 
Administration. 

26. Haley v. Ohio, 92 L.ED. 239. 

27. The World Almanac, New York World- 
Telegram, 1948. 


cone OUR 100% 
coco San 52.7 
eae 47.3 


28. American Bar Association Journal, March, 1931, 
page 141. 

29. “Public Defender for the District of Columbia,” 
a Hearing before the Subcommittee of the Judiciary, 
U.S. Senate, Mar. 28, 1940. 

30. Journal of American Judicature Society, Decem- 
ber, 1937, pp. 131-132. 
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CHART II 


Felony Cases of year 1982-1933 Classified | 
According to Defense Attorney and to Final Disposition of Case. 


Total Public Defender Private Attorney 

No. % No. % No. % 

 cccnsconeee oes 571 100 301 100 270 100 
ELIMINATED ............ 86 15.1 24 8.0 62 23.0 
1. Acquitted by Jury......... 35 6.1 8 2.7 27 10.0 
2. Acquitted by Court........ 13 2.3 5 1.7 8 3.0 
Ry ee 38 6.7 11 3.6 27 10.0 
CONVICTED ............ 485 84.9 277 92.0 208 77.0 
1. Plead Guilty on Arraignment 215 37.6 168 55.8 47 17.4 
2. Changed Plea to Guilty..... 116 20.3 44 14.6 72 26.7 
3. Found Guilty by Jury...... 112 19.6 44 14.6 68 25.2 
4. Found Guilty by Court..... 42 7.4 21 7.0 21 7.7 

CHART III. 
Total Felony Cases of year 1932-1933 Classified According to Defense Attorney and Results 
of Trial. 

Total Cases Public Defender Private Attorney 

No. % No. % No. % 

I ine Kato uinicwee 221 100 84 100 137 100 
Verdict of Guilty............. 155 70.1 66 78.5 89 64.9 
Verdict of Acquittal on Insanity 48 21.7 13 15.5 35 25.6 
Jury Disagreements.......... 18 8.2 5 6.0 13 9.5 
ere ee 55 24.9 26 81.0 29 21.2 
sts on bid nevenenn 166 75.1 58 69.0 108 78.8 

EE 166 100 58 100 108 100 
1. Verdict of Guilty.......... 113 68.1 45 77.6 68 63.0 
2. Verdict of Acquittal........ 36 21.1 8 13.8 27 25.0 
8. Disagreement ............ 18 10.8 5 8.6 13 12.0 

COURT TRIALS.......... 55 100 26 100 29 100 
1. Verdict of Guilty.......... 42 76.4 21 80.8 21 72.4 

CHART IV. 


Total Felony Cases of year 1982-1933 Classified According to Disposition and to Defense 
Attorneys Showing Median and Average Time Intervals. 


TOTAL PUBLIC PRIVATE 
CASES DEFENDER ATTORNEY 
No. Median Avg. No. Median Avg. No. Median Avg. 
Cases Gans, (dans Cases fae (dane) Cases a — Fries 
Total Canes ....25. «+0 571 387 46 301 25 $i 270 54 64° 
ELIMINATION ........ 86 51 67 24 89 43 62 61 77 
1. Acquitted by Jury....... 35 57 73 8 41 48 27 67 81 
2. Acquitted by Court...... 13 48 65 5 21 23 8 86 92 
MS: cidtecnceceee 38 46 62 11 44 48 27 47 68 
TOTAL CONVICTIONS . 485 34 43 277 23 30 208 52 60 
1. Plead Guilty on 
Arraignment ......... 215 14 19 168 13 18 47 16 21 
2. Changed Plea to Guilty.. 116 53 60 44 37 42 72 68 72 
8. Found Guilty by Jury.... 112 60 65 44 54 56 68 68 70 
4. Found Guilty by Court... 42 44 56 21 85 40 21 57 72 
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A Procedural Programme 


ADOLPH J. RODENBECK 


“It too often happens that there is so much law there is no room for justice, 
and the claimant expires of wrong in the midst of right as mariners die of 


thirst in the midst of water.” 


THERE IS NO BRANCH of government, whatever 
its form, so important to the protection and 
preservation of the rights and liberties of the 
people and to the stability and existence of the 
government itself as the judiciary department. 
It represents the sense of justice of the com- 
munity and when that feeling is not correctly, 
honestly, and efficiently interpreted and en- 
forced, the purposes of the government fail. 

The people will not long sustain a govern- 
ment which does not maintain an honest and 
efficient judicial system where their rights can 
be equitably determined and their wrongs 
promptly redressed. This function is one of the 
main purposes of government, without which 
people would not associate for mutual protec- 
tion and advantage. The courts in the interpre- 
tation of laws and the determination of contro- 
versies must reflect the sense of justice of the 
community but they must also administer that 
justice promptly and efficiently, for “Justice 
delayed,”’ as Gladstone said, “is justice denied.” 

The founders of the national and state gov- 
ernments appreciated the importance of the 
judicial department and made provision for its 
stability and independence and vested in it the 
vital function of keeping the other departments 
within the orbit fixed for them by the Constitu- 
tion. 

The legislative branch of the government was 
to make the laws, the executive department was 
to enforce them, and the judicial branch was to 
pass upon their validity and interpret their 
meaning. This distinction between the functions 
of the three departments, though well known, is 
not always kept clearly in mind; for we find the 
legislative department sometimes seeking un- 
duly to prescribe the conduct of the judicial 
department and failing to appreciate that it is 
only through the courts that laws, even pro- 
cedural laws, when resisted can be enforced. 

The futility of laws alone, without a court to 
enforce them, is disastrously illustrated in the 
present international situation in which the 
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claims of nations are threatened with enforce- 
ment by the arbitrament of arms. In the 
absence of an international court with power to 
enforce its decrees, international treaties will 
remain mere scraps of paper and international 
rights and the laws of humanity will be un- 
enforceable sentiments of abstract justice. 


NEED OF ADAPTABLE SYSTEM OF PROCEDURE 


It is not only necessary that courts should 
exist to determine controversies if armed con- 
flict is to be avoided, but the procedure in those 
courts must be adapted to the sense of reason- 
ableness of mankind if they are to live peace- 
ably together. An archaic procedure not only 
disables the courts but produces a feeling of 
dissatisfaction not only with the administration 
of justice but with the government itself. Men 
in all ages have striven to adjust court pro- 
cedure to their sense of justice and there has 
been a steady progress from the crude methods 
of trial by battle, trial by witnesses, and by 
other mechanical means to the rational system 
which is in vogue today. 

There is, however, in many systems of pro- 
cedure not only a failure to recognize the im- 
portance of an effective administration of jus- 
tice but a relic of the ancient sporting spirit of 
trials and a disposition on the part of some to 
subordinate the judicial to the legislative 
branch of the government. Whatever may have 
been the conditions in the past which induced a 
legislative regulation of procedure, they have 
long since disappeared; and we are now con- 
fronted with conditions which require a simple 
and more flexible system of procedure than is 
afforded by any detailed legislative practice. 


CONSOLIDATION OF STATE COURTS DESIRABLE 


A procedural program should begin with the 
courts, which are the agents of procedural en- 
forcement. 

There would seem to be no good reason for 
having a number of unconnected, separate 
courts in a state. The ideal set-up is one court 
of general jurisdiction with divisions to suit 
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the demands of localities or particular cases. 
This may seem startling to some, but the course 
of reform has been in this direction. We are 
living in an atomic age and must adjust our 
courts to meet new conditions. The General 
Court of Judicature would have the responsibil- 
ity for the administration of justice in all the 
courts and in every part of the state. It would 
provide the rules governing the trial of causes 
and their appeals which would tend toward uni- 
formity, simplification, and expedition. 

This change would be along the line of that 
followed in England when the Judicature Act 
was passed in 1873. At that time there were 
numerous courts of varying jurisdictions, all 
of which were consolidated with the Supreme 
Court of Judicature. This was a tremendous 
change in English jurisprudence and accomp- 
lished a great improvement in the judicial sys- 
tem. The Supreme Court had the rule-making 


power and since 1873 has established rules for - 


the administration of justice. What the English 
have done, we can do. We borrowed their com- 
mon law when the United States were formed 
and we can take a lesson from their procedural 
reform of 1873. They are a step ahead of us 
in this respect and it is time that we caught up 
with them. 

Unfortunately this consolidation of courts in 
this country may not be accomplished without 
an amendment of our state constitutions, which 
enumerate the separate courts and their juris- 
diction. But the matter should be agitated and 
as fast as constitutional conventions are held an 
effort should be made toward the consolidation 
of the courts and the creation of one Supreme 
Court of Judicature with divisions to take care 
of the different branches of the legal adminis- 
tration. 

The necessity of constitutional amendment 
is quite an obstacle but not one that cannot be 
surmounted in time. 

The State of New Jersey, under the leader- 
ship of Judge Vanderbilt, has furnished an ex- 
ample of judicial reform in its Constitution of 
1947, which has vested the rule-making power 
in the Supreme Court for all the courts of the 
State. 

The consolidation of the courts is something 
like the consolidation of our substantive law 
under appropriate heads. The idea of the con- 
solidation of the courts has been presented 
before, notably by Roscoe Pound in his report 
to the Judicature Society in 1917, not to men- 
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tion other efforts; but the suggestion went in 
one ear of the bench and bar and out the 
other. It was also presented by him in detail 
in 1940 in a book published under the auspices 
of the National Conference of Judicial Coun- 
cils, with a bibliography of ten pages of articles 
on judicial reform. It is now being advanced 
by this Society and some day, it may be safely 
predicted, the idea will be realized. It is no 
more radical than the suggestion of having one 
form of action for the numerous common law 
forms or the abolition of the distinction be- 
tween law and equity advanced one hundred 
years ago by David Dudley Field. The organiza- 
tion of the federal courts was accomplished un- 
der a brief statement in the federal Constitu- 
tion that the judicial powers of the United 
States “shall be vested in one Supreme Court, 
and in such inferior Courts as the Congress 
may from time to time ordain and establish.” 

The subject of the organization of the courts, 
that is, the machinery for administering the 
law, under the principle of uniformity and re- 
sponsibility, leads to the functions to be per- 
formed and their method of performance by 
such courts as now exist. 


BACKGROUND OF PROCEDURAL DEVELOPMENT 


It is strange, but nevertheless true, that pro- 
cedure in the enforcement of rights and the 
punishment of wrongs has had a slow but pro- 
gressive development. It is hard to understand 
that not so long ago trials were conducted in 
the belief that God would intervene in private 
controversies and determine the guilt or inno- 
cence of the accused. Those were the days when 
trial by battle or ordeal prevailed and may be 
called the supernatural period in the history of 
the judicial process. Litigants fought out their 
differences by personal encounter, with God as 
the umpire deciding the controversy for the 
one whose cause was just. There were different 
forms of ordeal in which the infinite took part. 
There was one which consisted of handling hot 
iron, another of putting the hand into boiling 
oil, still another of walking through fire or over 
hot ploughshares. If the accused came out of 
these ordeals unscathed it was conclusive evi- 
dence that he was innocent. These methods of 
procedure appear so incredible that man must 
have been in a low stage of development to have 
adopted such methods for determining the guilt 
of an accused person or the right or wrong of 
a controversy. 
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We cannot trace the intermediate develop- 
ment between the foregoing methods and the 
succeeding ones, but there came a period when 
the settlement of private controversies was 
considered a sort of game. This period, which 
continued into modern days, may be called the 
sporting period, when legal rules were exalted 
above the merits of the controversy. The judge 
was an umpire to see that the rules were ob- 
served and woe to him who overstepped the 
rules of the game. Penalties were attached for 
infractions of the rules and the litigant fre- 
quently lost on technicalities, which even now 
has a familiar sound. Under the common law 
there were many forms of actions and many 
special proceedings among which the litigant 
must choose at his peril. 

The sporting spirit of procedure became more 
and more unpopular and procedure developed 
into a more rational form, but it was still not 
as liberal as the spirit of judicial administra- 
tion required. This period may be called the 
legislative period, when the theory developed 
that rules should be laid down by the legislature 
instead of by the courts, which practice gave 
them a rigid form and placed too much stress 
upon the observance of procedure. 


A LONG STEP FORWARD 


A striking deviation from the common law 
procedure during this period came in this coun- 
try when the New York State Field Code was 
adopted in 1848 and one form of action was 
prescribed and many special procedings were 
abolished. This was a decisive step forward and 
was immediately accepted in many states, espe- 
cially in California. Pioneers in this movement 
like David Dudley Field and John F. Dillon 
will be long remembered by the profession for 
their devotion to law reform. 

This movement in New York State, where the 
procedure is still in the legislative period of 
development, was followed by the adoption of 
the English Judicature Act of 1873, sponsored 
by Lord Selborne, which revolutionized the 
whole judicial system of England and was the 
forerunner of the modern period of regulating 
procedure by rules of court. This English re- 
form consisted of a consolidation of the courts 
of England by statute into one Supreme Court 
of Judicature and the adoption of rules of court 
for the administration of the law. 

This period is characterized by the principle 
of a short practice act embodying jurisdictional 


A ProcepURAL PROGRAMME 81 


and fundamental matters and the regulation of 
the details of practice by rules of court, thus 
relieving the practice of its technical character 
and laying stress upon the merits of a contro- 
versy. 


LEGISLATIVE ACTS STILL CONTROLLED RULES 


Notwithstanding the example set by England 
in the adoption of the Judicature Act and rules 
of court in 1873, the details of practice in New 
York and many other states continued to be 
regulated by legislative acts, many of them of 
huge proportions, like the Code of Civil Pro- 
cedure of New York State, consisting of more 
than three thousand sections. 

This period of growth in the development of 
procedure from a barbaric stage to a modern 
form under which the rules were laid down by 
the legislature, brings us down to the period 
of the change to the regulation of procedure 
by court rules exemplified by the English sys- 
tem. 

The change to court rules has been the sub- 
ject of discussion at many forums and bar 
meetings. Professor Roscoe Pound submitted 
a report at a meeting of the American Bar 
Association at Chattanooga, Tennessee, in 1910. 
An article on the subject of regulating practice 
by court rules was published in the JOURNAL 
OF THE AMERICAN JUDICATURE SOCIETY in De- 
cember, 1913. In 1914 a Practice Act and Rules 
for New York State was prepared by the Board 
of Statutory Consolidation of which Adolph J. 
Rodenbeck, John G. Milburn, William B. Horn- 
blower and Adelbert Moot were members, 
which was later presented to the New York 
state legislature but which failed of adoption. 
In 1919 a Judicature Act and Rules of Court 
were prepared by a committee of which Roscoe 
Pound was chairman and was published by the 
American Judicature Society. Since that time 
the subject has lagged for a period of more than 
a quarter of a century. 

In considering the preparation of a model 
practice act and rules of court these papers and 
reports and many more on the subject may 
profitably be consulted and will furnish valuable 
suggestions. 


FUNCTION OF LEGISLATURE 


The function of the legislature is to make 
laws, not to interpret them or to decide contro- 
versies. It is a work of supererogation for the 
legislature to presume to prescribe in detail 
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how the supreme court shall discharge its 
duties. The legislature may very properly pro- 
vide for the organization and jurisdiction of 
the courts, so far as it can do so constitution- 
ally, and the administrative features of judicial 
proceedings in the courts, and may direct 
changes in important respects which affect the 
constitutional rights of litigants or accomplish 
reforms of a substantive character. When it 
goes beyond this and seeks to interfere with the 
rule-making authority of the judges, or imposes 
on them administrative duties, or controls their 
judicial functions by minute details of proced- 
ure, it transcends its legitimate functions and 
trespasses upon those of another and coordinate 
branch of the government. The regulation of 
details of practice in the supreme court 
by the legislature is an anomaly which must be 
and will be wiped out as public sentiment 
awakens to the evils of this method of regulat- 
ing procedure. 

There are certain principles that have been 
mentioned in past discussions that should con- 
trol in any changes in the administration of 
justice in the courts, the most important of 
which is the principle of the control of pro- 
cedure. 

This principle relates to the public authority 
that should control the adjective branch of the 
law, that is, the procedure for enforcing sub- 
stantive law. 

If the constitution of a state does not pre- 
scribe the mode of enforcing substantive rights, 
this duty falls upon the courts, upon which 
rests the enforcement of rights. 

In many states the legislature seeks to pre- 
scribe the rules for the enforcement of rights 
or presumes to delegate that authority to the 
courts. Without a specific reference to this 
subject in the constitution, the constitutional 
courts have an inherent power to regulate their 
own procedure and may do so without any ex- 
press authorization from the legislative body. 
This inherent authority of the courts to regulate 
procedure results from the very nature of 
adjective law, which provides the method for 
enforcing substantive rights, which in turn 
defines the rights themselves. 

The distinction between substantive rights 
and adjective rights has been slow in develop- 
ment, but it has become firmly established at 
the present time. The limitation of the pro- 
cedural authority of the courts may be con- 
tained in constitutions but at any rate is found 
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in the decisions interpreting the federal consti- 
tution; and by the rule that the court must have 
jurisdiction of the cause, the parties must have 
a reasonable legal notice with an opportunity 
to be heard and there must be a judgment con- 
fined to the issue. 


AUTHORITY OF COURTS OVER PROCEDURE 


Within constitutional limitations the discre- 
tion of the courts with respect to procedure is 
unlimited and beyond interference by the leg- 
islature. 

The legislature may by a so-called practice 
act make suggestions in relation to fundamental 
matters but they are not controlling upon the 
courts so far as they relate to the procedure 
for administering the adjective law. 

In retrospect it now seems clear that it would 
have been far better for the New York state 
legislature to have adopted the idea of a short 
practice act and rules of court recommended by 
the Board of Statutory Consolidation in 1915 
than to pass a mongrel conglomeration of sub- 
stantive and adjective provisions called a prac- 
tice act which place the courts in a rigid legis- 
lative strait jacket. 

The principle of judicial control of details of 
procedure is closely associated with the prin- 
ciple of legislative control of fundamental mat- 
ters relating to the courts. 

The legislature has a distinct function in 
relation to the courts which cannot be disre- 
garded when it is imposed by constitutional 
enactment. 

The federal and State constitutions have ref- 
ences to the judicial department since it is one 
of the three divisions of government. 

The functions of the Congress and the state 
legislatures vary with the language employed 
in the constitutions under which they operate, 
but no specific authority will be found vesting 
in the Congress or legislatures the formulation 
of the detailed features of judicial proceeding 
as against the inherent power of the courts 
to do so. 

The exercise of this authority by legislatures 
has been assumed and adopted in most instances 
through the failure of the bench and bar to 
assert the authority of the judiciary upon this 
subject of detailed procedure. 

It would be anomalous to confer jurisdiction 
upon the courts without authority to prescribe 
the procedure by which this jurisdiction should 
be exercised. The federal constitution vests the 
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“judicial power of the United States * * in 
one supreme court” and inferior courts to be 
established by the Congress, and the New York 
state constitution gives the supreme court “gen- 
eral jurisdiction in law and equity.” 

But now that it is pretty generally under- 
stood that the regulation of the details of prac- 
tice rests in the judiciary, it is pertinent to 
inquire as to just what is the orbit of the func- 
tion of the legislature in this field. The answer 
to this inquiry must be found in the various 
provisions of the United States and state con- 
stitutions, a review of which would exceed the 
limits of this program. In general, however, it 
may be said that the function of the Congress 
and the legislatures is confined to the enumera- 
tion of the organization and jurisdiction of the 
courts and to fundamental matters relating to 
procedure which do not include details of prac- 
tice. 

In most cases the jurisdiction of the courts 
is enumerated in the constitution without speci- 
fying by what method the jurisdiction is to be 
exercised, which leaves the door open for the 
courts to prescribe the procedure. 

One of the greatest offenders in this respect 
is the State of New York, where a code of civil 
procedure, known in its origin as the Throop 
Code, which was a hodgepodge of substantive 
and adjective law of more than three thousand 
sections comprising in annotated form three 
volumes of over four thousand pages including 
annotations. From this compendium there was 
removed and placed in the Consolidated Laws 
by the Board of Statutory Consolidation about 
eight hundred and fifty sections or parts of sec- 
tions relating to substantive law; and when 
the present Civil Practice Act was compiled 
on the debris of the Code of Civil Procedure, 
the number of sections was reduced to fifteen 
hundred and seventy-eight. This is altogether 
too many sections for a legislative practice act 
adopted without specific authority in the con- 
stitution and contains over four hundred sec- 
tions or parts of sections of a substantive char- 
acter which should be distributed to the Con- 
solidated Laws. 

The courts are not a branch of the govern- 
ment to be controlled and regulated by the leg- 
islature to do its bidding or that of the exec- 
utive, but constitute a department coordinated 
with other branches of the government and 
should assert their authority to establish rules 
to perform the functions vested in them. 
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CLASSIFICATION OF RULES 


Having cleared the way for a control of pro- 
cedure by the courts and outlined the functions 
of the legislature in procedural matters, the 
subject of the classification of the rules pro- 
mulgated by the courts arises. 

In general the steps of an action have been 
used as a convenient vehicle for collating the 
various rules, 

The attempts at classification of the rules 
usually start off valiantly but some of the rules 
soon get mired under anomalous heads. Some- 
times no attempts at an orderly arrangement 
are made, as though the separate elements had 
no connection with one another. 

One of the strongest indictments against the 
bench and bar is that we have no generally 
recognized classification of either the law or 
procedure. 

Hale made the most scientific classification of 
the Civil Law under the caption, “An Analysis 
of the Civil Part of the Law,” which Mr. Justice 
Blackstone pronounced “the most natural and 
scientific of any, as well as the most compre- 
hensive.” It was followed by him and by Kent 
in their commentaries and is a model upon 
which an accepted classification might be, and 
should be, prepared. 

The work of classification should precede a 
cyclopedic treatment of the law and any re- 
statement of the law, to prepare which without 
a logical classification is like building an im- 
portant edifice without an architect’s plans. 

Those who are interested in the history of the 
subject of the classification of the law will find 
it set forth in numerous treatises but especially 
in the Preliminary Report on Classification to 
the American Law Institute, February 1, 1924, 
by the legal genius of the bar today, Professor 
Roscoe Pound, and in The Anatomy of the 
Law, by A. J. Rodenbeck, published in 1925 by 
Little, Brown & Company. 


SEGREGATION OF SUBSTANTIVE MATTER 


In drafting the practice act and rules of 
court there is another principle that applies 
which measures the legitimate function of each, 
and that is the principle of segregation, the 
elimination of substantive matter which prop- 
erly belongs in substantive statutes. 

When we reach the point of classifying the 
procedural matter, we find mixed in with it 
substantive law that has no relation to proced- 








s+ JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


ure. There is substantive law in nearly all pro- 
grams of procedure. These provisions will not 
fall into any of the heads of a procedural classi- 
fication and must be segregated and placed else- 
where. There is one classification for substan- 
tive rights and another for procedural remedies 
and the principle of segregation requires the 
removal of the former from any procedural 
program. 

The application of this principle of segrega- 
tion was applied most thoroughly in the prep- 
aration of the Consolidated Laws of New York, 
in the course of which seven hundred and 
fourteen sections were removed from the Code 
of Civil Procedure and placed in existing or 
new Consolidated Laws, but when the Civil 
Practice Act was adopted in New York State 
in 1920, to take the place of the Code of Civil 
Procedure, there were inserted in the act nearly 
four hundred sections or parts of sections of 
substantive law. 


PRACTICE ACT AS GUIDE 


The practice act is a substantive statute that 
should properly enumerate the courts, their 
organizations, and their jurisdiction, and pro- 
vide for the fundamental matters that are to 
guide in the preparation of the rules of court. 

The English Judicature Act of 1873 had one 
hundred sections. The Practice Act prepared by 
the Board of Statutory Consolidation of New 
York in 1915 has fifty-six sections. The State- 
wide Judicature Act prepared for the commit- 
tee of the American Judicature Society by 
Roscoe Pound has one hundred and fifty-seven 
sections. The New Jersey Practice Act of 1912 
has thirty-four sections. 

There is considerable latitude in the matter 
to be included in a practice act but it does not 
embrace any of the detailed rules of practice. 

In preparing a practice act the scope of the 
constitutional authority relating to the judicial 
department must be considered. 


PRINCIPLES AND REMEDIES PROPOSED 


Having eliminated substantive provisions, 
we are prepared for a statement of procedural 
remedies and the principles to be applied in 
a modern reform procedure. 

The revision of procedure does not consist 
alone in a shifting around of sections, but in- 
volves principles that tend to the simplification 
and dispatch of iudicial business. 

Among the first of these principles should be 
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placed the principle that may be called that of 
simplicity and expedition which involves many 
subjects of reform. 

One of these subjects is the elimination of 
special proceedings and writs, except those men- 
tioned in state constitutions, and the commence- 
ment of such proceedings by a single method, 
that of a summons in an action. There is no 
civil wrong that cannot be brought into court in 
this way, that is, by a notice, called a summons, 
with incidental or interlocutory relief obtained 
by means of a motion in the action. 

The process of reducing relief to a single 
form of action has been going on for many 
years, since the acceptance of the common law 
in this country, when the tendency was to 
multiply relief by special proceedings which 
only served to complicate and prolong the settle- 
ment of controversies. 

The principle of expedition should be carried 
out in other directions whenever such a course 
would result in the saving of judicial time and 
the early determination of controversies. 

Another principle of expedition, supplement- 
ing that of one action, would be the consolida- 
tion of all parties and all causes of complaint in 
one action. This principle of bringing in all 
parties and stating all causes of action and 
counterclaims in one action, subject to the dis- 
cretion of the court in the determination of 
the controversies between the parties, is recog- 
nized as a valuable principle in a speedy deter- 
mination of litigation; and if there is added 
to this the rule of requiring all preliminary re- 
lief to be applied for at one time, another ele- 
ment of speedy determination has been added 
to the determination of all questions in contro- 
versy in a single action. 

A very significant contribution to expedition 
would be made by a determination of all pre- 
liminary and interlocutory relief at one time 
by both parties. This is the rule now in some 
jurisdictions and it is a great time saver. It was 
borrowed from the English practice where they 
have masters before whom an omnibus motion 
is made, with an appeal from his decision to a 
justice, after which the correctness of his de- 
cision is passed on in connection with the appeal 
from the judgment. While we may not have 
masters in our practice, there are official ref- 
erees who could perform the functions of the 
English masters. 

Another subject of expedition is that of sum- 
mary judgment and declaratory judgment, bor- 
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rowed from the English system and incor- 
porated in the procedure in some jurisdictions 
in this country. Summary judgment is the 
remedy to uncover sham defences. 

The idea of a declaratory judgment is useful 
in quieting or stabilizing an uncertain or dis- 
puted jural relation and thus avoiding or sim- 
plifying any controversy arising therefrom. 


SINGLE APPEAL ON MATTERS OF PRACTICE 


There is room for greater expedition in the 
field of appeals. There should not be a double 
appeal on matters of practice. An order, how- 
ever, which determines an action of controversy 
should be appealable by consent of the court. 
All other orders should be considered only on 
the appeal from the judgment. 

The rules being creations of the courts and 
being more elastic on that account may be more 
promptly amended where such a course seems 
necessary; and where there is no rule covering 


a particular situation, the court having the. 


matter under consideration may adopt a rule 
to meet the emergency. This could be done 
under the reserved powers of the courts to reg- 
ulate their proceedings in the interest of jus- 
tice. 

There should be one appeal so far as prac- 
ticable, which applies to a large majority of 
juridical controversies, and it can be accom- 
plished by applying the rule that the judgment 
should stand unless after an examination of the 
whole case it appears that an alleged error in 
the court below has injuriously affected the sub- 
stantial rights of a party. The judgment should 
stand although some error was made on a point 
of procedure not affecting a substantial right. 

The appellate courts should be allowed to take 
evidence, where it can constitutionally be done, 
to supply any deficiency in testimony, and to 
permit parties to be brought in, and should per- 
mit pleadings to be amended and to send a par- 
ticular issue back for further evidence or trial, 
the result to be considered in connection with 
the decision of the appeal. 


IMPROVEMENT IN PLEADING NEEDED 


There is much room for an improvement in 
pleading. In New York and in many other 
states where there is extensive litigation, plead- 
ings are often too much like a story of the cir- 
cumstances giving rise to the cause of action 
or defense, or in the form Mr. O’Connor is 
reported to have told Mr. Field, taunting him on 
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the simplicity that the latter sought to intro- 
duce into pleading, “I understand, Mr. Field, 
that under your code, the plaintiff comes in and 
tells his story like an old woman and the defend- 
ant comes in and tell his story like another old 
woman.” 

At any stage of an action a mistake, irreg- 
ularity, or defect not affecting a substantial 
right should be disregarded. 

No action or counterclaim should be dis- 
missed merely on the ground that a party his 
mistaken his court or remedy. 

Amendment of pleadings should be permitted 
upon suitable terms at any stage of an action. 

Consolidation or severance of actions should 
be liberally allowed where it can be done with- 
out prejudice. 

Liberal opportunities should be afforded for 
obtaining facts necessary for trial. 

No exceptions to rulings should be required 
where suitable objections are made. 

The record on appeal should bring up only 
so much of the record below as is necessary 
to the determination of the issues involved, sub- 
ject to an application to strike out unnecessary 
matter or to include other matter and to settle 
the record. 

Where the jury system in civil cases is frozen 
in the constitutions, no change in the method of 
trial can be made in such cases by the legis- 
lature or the courts, except with respect to the 
number of the jury that is necessary to render 
a verdict and with respect to a demand for a 
jury trial. The latter provision might avoid the 
trial by a jury in many cases that are now tri- 
able as a matter of right by a jury. 

The subjects of conciliation and arbitration 
are also subjects for consideration in the inter- 
est of a saving of the time of the courts. 


NEED FOR GENERAL REORGANIZATION 


This program is limited chiefly to the admin- 
istrative branch of the law and is only a part 
of the greater over-all picture which would in- 
volve a consolidation and reorganization of the 
entire judicial system such as was accomplished 
in 1873 by the adoption of the Judicature Act 
of England. 

Elihu Root, one of the greatest legal minds 
in the history of New York State, is entitled to 
much credit for the set-up of the courts in New 
York State, but the time has come for the state- 
wide General Court of Judicature suggested by 
Professor Pound, with a chief judge with full 
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authority in the court and responsible for the 
administration of the entire system. 

The rules should be couched in concise and 
simple language without too much detail, leav- 
ing more discretion to the courts in applying 
them. Confused and complex expression is the 
bane of legislative enactments, particularly in 
the Federal jurisdiction, and this defect should 
not be carried into the rules. Rules are often 
too detailed, as though they were a set of in- 
structions to laymen instead of directions to 
experienced lawyers. 

The keynote of these views is speedy and 
exact justice according to the substantive rights 
of the parties, subordinating the machinery for 
ascertaining the truth to the merits of the case. 
Around this central idea these proposals center 
and it is with this thought in mind that it has 
been deemed necessary to recommend a more 
elastic practice by court rules instead of by 
fixed statutory rules. 


END Is SUBSTANTIVE JUSTICE 


This is the master key that solves all the 
reasons for the proposed recommendations. 
The end sought is substantive justice as op- 
posed to procedural justice. Procedure by being 
put in a fixed statutory form has hitherto as- 
sumed an undue prominence and it is the pur- 
pose to bring to the foreground substantive 
rights and put in the background procedural 
rights. The latter are merely the means for at- 
taining the former and should not interfere 
with their consummation, but so long as they 
are regulated by the legislature they will as- 
sume an undue prominence and control. 

There are four parties concerned in pro- 
cedural reform. The most prominently inter- 
ested parties are the litigants themselves. They 
are of one accord in demanding swift and in- 
expensive justice according to their substantive 
rights. Their interests are not always coinci- 
dent with that of the lawyer who usually re- 
ceives his fee whether his client wins or loses. 
Sometimes, it has been said, the “uncertainty 
of the law is of more use to the professors than 
the justice of it.” The litigant may well say to 
any controversy between the courts and the 
legislature over procedure, “a plague on both 
your houses.” If these proposals minimize delay 
and the other ills of our present practice, they 
will be sure to meet with the favor of litigants. 

The courts are next most vitally concerned 
since they have the responsibility of adminis- 
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tering justice. The destiny of our system of 
government is in their hands. It is proverbial 
that the blame for the result of litigation, 
whether sound or not, is placed upon the shoul- 
ders of the courts. Whatever the procedure, the 
delinquencies of counsel, or the meagerness of 
facts, litigants expect justice from the courts 
and no explanation will suffice to excuse a fail- 
ure to do justice. The justices of the courts are 
selected by the people and are responsible to 
them as much as is the legislature. The re- 
sponsibility being upon the courts and not upon 
the legislature for the administration of justice, 
the former and not the latter should determine 
the procedure by which substantive rights shall 
be arrived at. The courts are the balance wheel 
of the republic. 

The next most interested participants are 
the lawyers. They are not a class recognized 
by the constitution as possessing any authority 
in the matter. They are interested, however, in 
maintaining the dignity of their profession 
and the spirit of justice and to that extent at 
least are concerned in an efficient administra- 
tion of the law and often share with their 
clients the results of litigation and feel the 
effects financially of an inadequate procedure. 
If litigation is driven from the courts by a 
cumbersome procedure or if the legislature 
vests for some reason judicial functions in ad- 
ministrative bodies, the lawyer’s work before 
the courts as a body must necessarily diminish. 
The remedy for the diminishing work before 
the courts is a simple, modernized procedure 
controlled by the courts which can be adjusted 
to the adequate and prompt determination of 
any judicial question. 

The last class is the legislature, the one pos- 
sessing the broadest grant of powers but the 
least interested in the subject as a body. The 
members are many of them lawyers and may be 
litigants at times, but they act as legislators 
and as such they have no responsibility for the 
administration of the law. The personnel of the 
legislature changes periodically and the mem- 
bers, therefore, easily shift the responsibility 
ef any enactment upon their successors, leaving 
the courts a prey for the angry litigants. Of 
all the parties concerned, therefore, the courts 
have the responsibility while litigants suffer 
any miscarriage of justice that may occur. 

The sure way to decide procedural questions 
is to turn to the principles underlying procedure 
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and determine where the responsibility lies and 
where efficiency can be secured. When that 
has been determined there should be no sur- 
render or compromise. If the legislatures have 
the responsibility and have shown their ca- 
pacity to handle the subject, let them do it; 
but if their efforts have failed in the past, as 
they surely have, and the responsibility is on 
the courts, as it surely is, let the latter take con- 
trol so that it may not be said of justice that it 
“too often happens that there is so much law 
there is no room for justice and that the claim- 
ant expires of wrong in the midst of right, as 
mariners die of thirst in the midst of water.” 

The reform of procedure in the courts is a 
matter of social justice, to which the great 
State of New York and other jurisdictions 
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have been grossly indifferent and sadly de- 
linquent, to which, however, the bench and 
bar are obligated under our constitutions, as 
was King John in the Magna Charta: 

“To none will we deny, to none will we delay 
right or justice.” 

If any of these suggestions seem threadbare 
it is because they have been presented so many 
times that “the memory of man runneth not to 
the contrary,” and the profession has become 
callous to them by their repetition. 

This program is a renewal of a call that has 
been heard many times in the past for the 
preparation of a model practice act and rules 
that may be adapted to the conditions in any 
state and represents a scientific approach to 
the spirit of a modern procedure. 


Administrative Law Contest Extended 


Auxiliary state prizes ranging from $50 to 
$500 have been offered in thirteen states in con- 
nection with the $1,000 essay contest on state 
administrative law being conducted by the Sec- 
tion of Administrative Law of the American 
Bar Association. Following are the states and 
amounts of the state prizes: 


Arizona ........ $100 New, Hampshire .$100 
Arkansas ...... 200 New Jersey .... 100 
Colorado ....... 150 New York ...... 250 
Delaware ....... 50 Oregon ......... 250 
Minnesota ...... 100 Pennsylvania ... 250 
Nebraska ...... 150 , Pr oe 500 


West Virginia . 
Entries are to consist of essays discussing the 
administrative law of a particular state, not 
more than 4,000 words in length excluding an- 
notations. The closing date is December 31, 
1948. Further information may be secured 
from the chairman of the contest committee, Mr. 
Omar C. Spencer, Yeon Building, Portland, Ore- 
gon, or from any of the following state chair- 
men: 
R. E. Robertson, 200 Seward Bldg., Juneau, 
Alaska. 


Wm. J. Albrition, 303 Commercial Bank 
Bldg., Andalusia, Alabama. 

Charles H. Woods, College of Law, University 
of Arizona, Tucson. 

Joe C. Barrett, McAdams Trust Building, 
Jonesboro, Arkansas. 

Harry J. McClean, 650 S. Spring St., Los An- 
geles 14, California. 

Milton J. Keegan, First National Bank Bldg., 
Denver, Colorado. 

Richard H. Bowerman, 205 Church St., New 
Haven 9, Connecticut. 

William Prickett, 404 Equitable Bldg., Wil- 
mington 7, Delaware. 

Paul D. Barns, Supreme Court Bldg., Talla- 
hassee, Florida. 

Joseph B. Brennan, First National Bank 
Bldg., Atlanta 3, Georgia. 

J. Russell Cades, Bar Association of Hawaii, 
Honolulu, T. H. 

J. L. Eberle, Idaho Building, Boise, Idaho. 

Benjamin Wham, 231 S. La Salle St., Chicago 
4, Illinois. 

T. M. Ingersoll, 1120 Merchants National 
Bank Bldg., Cedar Rapids, lowa. 
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Henry V. Gott, 923 First National Bank 
Bldg., Wichita 2, Kansas. 

Henry J. Stites, Starks Building, Louisville 2, 
Kentucky. 

James Thomas Connor, United Fruit Bldg., 
New Orleans 2, Louisiana. 

Wm. L. Marbury, Maryland Trust Bldg., Bal- 
timore 2, Maryland. 

Robert H. Hopkins, Shawmut Bank Bldg., 
Boston 9, Massachusetts. 

George E. Brand, 3709 Barlum Tower, De- 
troit 26, Michigan. 

Robert M. Bowen, Rand Tower, Minneapolis, 
Minnesota. 

Phil Stone, Oxford, Mississippi. 

Laurance M. Hyde, Supreme Court Bldg., 
Jefferson City, Missouri. 

Wm. J. Jameson, Electric Bldg., Billings, 
Montana. 

John E. Snider, Box 1033, 134 S. 12th St., 
Lincoln 1, Nebraska. 

Harlan L. Heward, 414 First National Bank 
Bldg., Reno, Nevada. 

Frank J. Sulloway, New Hampshire Savings 
Bank Bldg., Concord, New Hampshire. 

Sylvester C. Smith, Prudential Insurance Co., 
Newark, N. J. 

Philip J. Wickser, 6 Buffalo Insurance Co. 
Bldg., Buffalo 3, New York. 

Francis E. Winslow, Rocky Mount, North 
Carolina. 

H. H. Mackoff, Dickinson, North Dakota. 

Carl V. Weygandt, Supreme Court of Ohio, 
Columbus, Ohio. 

Earl Welch, Supreme Court of Oklahoma, Ok- 
lahoma City. 

John C. Kelley, Kline Bldg., 208-10 Walnut 
St., Harrisburg, Pennsylvania. 

Nicholas Jaureguy, 1220 Equitable Bldg., 
Portland 4, Oregon. 

Horace L. Weller, 832 Industrial Trust Bldg., 
Providence 3, Rhode Island. 

Edgar A. Brown, Barnwell, South Carolina. 

B. O. Stordahl, Security Bank Bldg., Sioux 
Falls, South Dakota. 

Albert Ewing, Stahlman Bldg., Nashville, 
Tennessee. 

James Noel, Gulf Bldg., Houston 2, Texas. 

Sherman R. Moulton, Supreme Court, Mont- 
pelier, Vermont. 

Thomas B. Gay, Electric Bldg., Richmond 12, 
Virginia. 
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F. Morse Hubbard, Washington School of 
Public Law, 2000 G St., N. W., Washington 6, 
D. C. 

J. Gordon Gose, Condon Hall, University of 
Washington, Seattle 5, Washington. 

Frank C. Haymond, Supreme Court of Ap- 
peals, Charleston, West Virginia. 

Ralph M. Hoyt, First Wisconsin National 
Bank Bldg., Milwaukee 2, Wisconsin. 

Charles E. Lane, Hynds Bldg., Cheyenne, Wy- 
oming. 





Survey of Latin American Law Schools 


Professor Claude Horack, former dean of the 
Duke University Law School, will leave shortly 
to conduct an extended survey of Central and 
South American law schools, the main purpose 
of which is to promote a better understanding 
between the law schools of the United States 
and those of the Latin American countries. Pro- 
fessor Horack hopes to be able to make some 
contribution toward effecting a better under- 
standing by the two groups of each other’s poli- 
cies and techniques, one object being to facili- 
tate interchanges of students. 

Sponsored by the Inter-American Bar Associ- 
ation, supported by many other bar organiza- 
tions, and financed largely by a State Depart- 
ment grant-in-aid, the survey will extend over 
approximately eleven months and cover most 
of the Latin-American countries. 





Proposed Lie Detector Stipulation 


A proposed form for a stipulation for admis- 
sion of the results of a lie detector test as evi- 
dence in a criminal trial, was set forth in the 
July 22, 1948, issue of the Nebraska District 
Judge. The stipulation provides that the de- 
fendant must voluntarily submit to the examin- 
ation and that the state or the defendant may 
expressly waive any objection either might 
have to the admissibility of such evidence. It 
further states that the examiner shall be sub- 
ject to cross-examination by both parties. 

The article suggests that a jury instruction 
might be based on the fourth paragraph of 
the stipulation, the text of which is as follows: 


“4, That if other evidence warrants sub- 
mission of the case to a jury for their deter- 
mination of the guilt or innocence of the de- 
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fendant, the court shall instruct the jury in 
substance: That the submission of the defend- 
ant to a lie detection examination with the use 
of the Polygraph was voluntary, and could not 
have been required; that evidence of the Poly- 
graph examination and of records and conclu- 
sions of the examiner was received pursuant 
to an agreement of the parties; that such evi- 
dence is not to be considered by them as any 
proof of any element of the crime charged in 
the information; that the conclusions of the 
examiner may only be regarded as his evalua- 
tion of the truthfulness of the defendant at 
the time of the Polygraph examination; that 
the jurors may give his testimony such weight 
and effect as they may reasonably consider it 
is entitled to receive, if any, but that it is not 
conclusive, and at most may only be given 
consideration by them in determining the credi- 
bility of the defendant as a witness,” 





Texas Bar Supports Code Revision 


The 1948 convention of the State Bar of 
Texas accepted the recommendation of the Com- 
mittee on Criminal Law and Procedure that the 
Texas Penal Code and the Code of Criminal 
Procedure be revised and recodified. The Com- 
mittee pointed out that there has been few 
important changes in the Code of Criminal Pro- 
cedure in nearly a century and that neither code 
ever has been systematically revised. Quoting 
from the Committee’s report as printed in the 
June issue of the Texas Bar Journal: 


“It is our measured judgment that our Penal 
Code should be revised in many particulars, not 
so much in order to make basic changes in any 
major offenses now existing, but so as to clarify 
and make more logical the definitions of offenses 
and their classification, and to eliminate some 
of the technical distinctions between them, to 
better coordinate and correlate the numerous 
statutory provisions aimed against the same 
character of offense, in some cases to provide 
for a more suitable and flexible range of punish- 
ment, and in all cases to insure that crimes are 
defined as they are conceived and executed, un- 
der present-day conditions.” 


The Committee recommended that both codes 
be generally revised and also made eighteen 
specific recommendations as to particular changes 
which should be made in the criminal statutes 
pending a general revision of the codes, seven- 
teen of which were adopted after a very active 
debate. Especially significant among the rec- 
ommendations approved was one to amend the 
“common sense indictment act” to provide that 
in the event a defendant is not fully informed 
of the details of the charge against him, he is 
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entitled to a bill of particulars. This provision 
would preclude the possibility of a defendant’s 
refraining from raising this question until the 
case reaches the Court of Criminal Appeals. 





Fund Established 


The New York County Lawyer’s Association 
has announced the establishment of a fund for 
educational, literary, scientific, and charitable 
purposes. The aims of the incorporated fund 
are: 

1. To promote the cultivation and diffusion of 
knowledge and understanding of the law. 

2. To facilitate and improve the administra- 
tion of justice, to prevent the unlawful prac- 
tice of law, to take disciplinary action against 
members of the bar charged with misconduct, 
and to promote legal education. 

8. To provide financial aid and other assist- 
ance to members of the bar considered to need 
and deserve such assistance. 

In approving the certification of incorpora- 
tion of the fund, Judge Null of the Supreme 
Court said: 


“Among the objectives sought to be advanced 
are a knowledge and understanding of the law 
and research in jurisprudence, the promotion 
of a sound administration of justice and the 
grant of aid to members of the bar who may 
find themselves in need because of ill health, 
physical disability or misfortune. All these 
purposes are noteworthy and in keeping with 
the functions of a great bar association. I am 
particularly impressed, however, with the con- 
cept of fraternity which is expressed in the 
undertaking that the bar will endeavor to aid 
their less fortunate brethren. In my judgment 
it is an approach toward achieving a closer 
comradeship among those who serve in a time- 
honored and respected profession, which should 
be encouraged.” 





Expense Money for Kentucky Judges Held 
Constitutional 


A special court of appeals has upheld the 1948 
Kentucky Judicial Expense Act, under which 
appellate judges receive monthly expense allow- 
ances of $150 and circuit judges $100. The 
state constitution forbids salaries of more than 
$5,000 a year for state employees other than 
the governor and any change of salary during 
an elected officer’s term. The court held that 
the expense allowance for the judges, all of 
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whom were already receiving the $5,000 maxi- 
mum, is an “allowance of reasonable expenses 
incurred in the discharge of the office,” and “is 
neither salary, compensation nor an emolument 
of the office within the purview of a constitu- 
tional prohibition against a change in com- 
pensation during the term.” The special court 
was composed of lawyers specially appointed 
to sit in the case in view of the disqualification 
of all existing judges as interested parties. 





Rapid Decisions 


There are now only 29 cases at issue and 
unassigned in the Colorado Supreme Court, 
as compared to 135 at issue and undisposed of 
in January, 1947, according to the recent re- 
port of progress of Chief Justice Haslett P. 
Burke. Of the total cases at issue in Janu- 
ary, 1947, 11 had come to issue in 1944, 45 in 
1945, and 79 in 1946. All cases at issue prior 
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to 1947 have now been decided and all at issue 
in 1947 except one have been decided. Also, all 
cases in which oral argument was requested 
prior to June 23 of this year have been argued, 
submitted, and assigned for opinion. Much of 
this progress is the result of a rule adopted a 
year ago permitting the court to send cases to 
state district court judges for opinions. 

These remarkable results should be compared 
with the American Bar Association figures 
quoted in the December, 1947, JoURNAL,! which 
indicated that the median time between the 
filing of the record and the decision of a case 
by the Colorado Supreme Court for cases termi- 
nated in the last quarter of 1946, was 18.8 
months. 

Chief Justice Burke also announced that the 
court would continue its policy of carrying on 
its work through the summer so the docket 
would not fall behind. 


1. “Judicial Statistics of State Courts of Last 


Resort,” 31 J. Am. Soc. 117. 


The Reader’s Viewpoint 


Cannot Legislate Morals 


To the Editor: 

I have read the article in your August, 1948, 
issue on the proposed revision of divorce pro- 
cedures in the United States. The length and 
quality of the list of experts who prepared the 
report are impressive. However, if I may pre- 
sume to comment upon the work of recognized 
authorities, of which I am not one, I should 
like to suggest that family discord, as we 
know it in America today, with its resulting 
divorces and broken homes, is, like crime, de- 
pression and war, but another manifestation of 
the suicidal, selfish stupidity of man. 

The real deficiency in America today is not 
in court procedures nor in the number and 
effectiveness of our social agencies—however 
critical their state may be. The lack is in the 
character and sense of values within each in- 
dividual. 

So long as personal wealth, fame and social 


position, for whatever reason and by whatever 
means obtained, remain the recognized goal of 
all men, and are accepted to be the only re- 
wards of this or any life—so long as our schools 
remain insensible of the duty man owes to 
man or of man’s obligation to observe the law 
of God—so long as we continue to burn out 
our bodies and souls in the fruitless pursuit 
of an empty and unnatural end—we cannot 
hope to revive decency and character by means 
of any of the mechanical and artificial respira- 
tors devised by political and social experts. 

Faithfulness in marriage and elsewhere, de- 
votion to duty, recognition of responsibility 
and obligation, good will toward men (includ- 
ing wives as well as husbands) are all moral 
concepts arising from the natural and divine 
law. We cannot legislate morals in marriage 
any more than we could in drinking by the 
Prohibition Amendment. 

The remedy proposed (if it is intended to 
be a remedy) however well intended and how- 
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ever much an improvement it may be over our 
present system for correcting domestic dis- 
orders, still fails to recognize the fundamental 
truths of human relationships, and is at best 
a feeble treatment of a remote symptom of a 
very chronic illness. 
ROBERT J. HAWKINS. 
Washington, D. C. 





Blue Ribbon Juries 
To the Editor: 


As a practicing attorney I recently witnessed 
some fundamental changes involving jury serv- 
ice and innovations in jury procedure with spe- 
cial reference to pick-up juries, selection of 
jurors and special juries. Noticing that there 
appears to be a trend on the part of trial courts 
throughout this country to procure specially- 
qualified members of jury panels to hear and 
determine both civil and criminal cases, I feel 
impelled to point out that this is crystallizing 
into a vice which is certainly contrary to sound 
constitutional principles, penetrating the consti- 
tutional safeguards against juries drawn from 
special groups of individuals singled out in man- 
ners inconsistent with the democratic ideals of 
the jury system. 

In the recent case of Moore v. New York, 333 
U. S. 565, 570, we see the very concept of jury 
selection as handed down to us over the years 
completely destroyed. There seems to be a ten- 
dency on the part of the trial courts throughout 
the country to follow the practice that was fol- 
lowed in the Moore case, and there is no more 
righteousness in this method of selection of a 
jury than there is in selecting a jury of men 
who cannot read or write. The same system 
prevails, the difference being in the class of 
people selected to serve upon the jury. 

Four justices dissented in the Moore case, 
viz., Justices Murphy, Black, Douglas and Rut- 
ledge, and in their dissenting opinion written 
by Justice Murphy they denounce the “blue 
ribbon” system. In the clear and distinct lan- 
guage of Justice Murphy we see the very evil 
of the “blue ribbon” panel: 

“One is constitutionally entitled to be judged 
by a fair sampling of all one’s neighbors who are 


qualified, not merely those with superior intelli- 
gence or learning. Jury panels are supposed to 
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be representative of all qualified classes. Within 

e classes, of course, are persons with vary- 
ing degrees of intelligence, wealth, education, 
ability and experience. But it is from that wel- 
ter of qualified individuals, who meet specified 
minimum standards, that juries are to be 
chosen. Any method that permits only the 
‘best’ of these to be selected opens the way to 
grave abuses.” 


Unless definite and positive measures are 
taken by the trial courts in selection of jury 
panels from representatives of all qualified 
classes, the pure flavor of the intended demo- 
cratic jury system will become bitter indeed. 

JOE H. TONAHILL. 
Jasper, Texas. 





Non-Judicial Duties of Circuit Judge 
To the Editor: 


For more than two years you have been send- 
ing me free the JOURNAL OF THE AMERICAN 
JUDICATURE SOCIETY. I have enjoyed every issue 
of it. But my conscience has not been ex- 
actly easy, for I am not an attorney, and I must 
feel as many other citizens do that there is 
little which I can do to help in the administra- 
tion of justice. 

A year or so ago you had a story in the 
JOURNAL which mentioned an arrangement in 
Virginia which “would bear watching.” That 
arrangement is the employment of a trial jus- 
tice to relieve the judge of the circuit court of 
some of his burdens. Since reading that I 
have noticed a number of stories in newspapers 
about other duties which the circuit judge per- 
forms in Arlington County where there is a 
trial justice. At the time the trial justice ar- 
rangement was adopted in Arlington County 
the circuit judge appointed the school electoral 
board, which in turn appointed the school board. 
Strangely, he appoints the police and firemen of 
the county. He sets the time of elections. I 
do not know how many other tasks he has to 
perform that seem to me to have no relation 
to his job as judge of the circuit court. 

It has occurred to me that it may be because 
of those other duties that the judge of the 
circuit court needs the assistance of a trial 
justice. 

C. R. Briccs 
Arlington, Va. 
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More About Waiver of 
Indictment 


To the Editor: 


I am again surprised at Judge Holtzoff’s 
“view” appearing on page 189 of the April 
JOURNAL. He is there credited with a comment 
on my article beginning at page 187 of the 
same issue. He there shows plainly that he 
has entirely missed the point made by me there- 
in to the effect that the requirement of the fifth 
article of the Bill of Rights that “‘no person 
shall be held to answer for a capital or other- 
wise infamous crime unless on a presentment 
or indictment of a grand jury .. .” does not 
provide a “privilege.” In very clear and simple 
language it creates an exclusive jurisdiction, 
not a privilege. The privilege which Judge 
Holtzoff evidently has in mind is in the sixth 
article of the Bill of Rights and is there cre- 
ated by the language: “In all criminal prosecu- 
tions the accused shall enjoy the right to a 
speedy and public trial by an impartial jury.” 
Shall I take time to argue that privilege and 
right here mean the same thing? A look at 
Webster’s discussion of privilege will suffice. 
Of course, a privilege may be waived, but an 
exclusive jurisdiction set forth in the federal 
constitution cannot be waived by any court or 
any person or persons by oral statement, writ- 
ten agreement or otherwise. 

If the fifth amendment had used the language 
of the sixth: “The accused shall enjoy the right 
to be tried upon an indictment of a grand 
jury,” then Judge Holtzoff’s contention would 
have some force. Whatever anyone has a 
“right” to he may waive, give away or even 
sell. This is so simply fundamental that even 
Judge Holtzoff would not indulge me as a 
lawyer before him in taking time to argue it. 
He evidently has not given this his usual 
careful thought. 

Mr. Justice Douglas, in his article “Proce- 
dural Safeguards in the Bill of Rights,” in the 
same number of the JOURNAL, states that “the 
requirement of indictment by grand jury” is 
among the “basic safeguards provided by the 
constitution for protection of an accused 
against his government.” He then says “pro- 
cedure is more than formality; procedure is 
indeed the great mainstay of substantive 
rights,” and a little farther on, “They (pro- 
cedures) stand as a barrier to hasty, inflamed 
community action.” Thus it becomes perfectly 
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apparent that the founding fathers intended 
that no one should be presecuted for an in- 
famous crime until the charge had been re- 
viewed by a grand jury and not then until an 
indictment had been returned by that grand 
jury. 

The makers of the Bill of Rights, being con- 
scious of the shocking things that were done 
in the name of justice in those days to people 
suspected of infamous crimes, determined that 
before any trial could be had on such charges 
the charge must first be investigated by a 
grand jury and an indictment returned as a 
result of their investigation. Judge Douglas 
again says, near the bottom of page 165, speak- 
ing of such procedural requirements, that they 
were put into the Bill of Rights to “prevent 
prosecutors, judges and jurists from taking 
short cuts.” 

In my previous article I did not dwell upon 
the great importance of this matter to our 
country. Seeing that one of our federal jurists 
is disposed to justify the faulty, yes, void, rule, 
I now feel obligated to write this further dis- 
cussion. This is a matter of high importance, 
meriting the consideration of our ablest judges 
and lawyers. Left to ride in its present state, 
it will have serious consequences. 

FRED ROBERTSON. 
2219 Washington Boulevard, 
Kansas City, Kansas. 


Note: This has been the subject of friendly 
controversy by letter between Mr. Robertson 
and the editor. Mr. Robertson has agreed to ‘ts 
publication with this note appended. We think 
our readers should compare the provisions of 
the constitution regarding trial by jury with 
those regarding indictment by grand jury be- 
fore passing judgment on Mr. Robertson’s argu- 
ment. 

The guaranty of trial by jury in criminal 
cases appears in Article III, Section 2, Para- 
graph 3: “The trial of all crimes, except in 
cases of impeachment, shall be by jury.” It 
must be conceded that if the Fifth Amendment 
creates what Mr. Robertson calls an “exclusive 
jurisdiction” in regard to grand jury indict- 
ment, then Article III, Section 2, does the same 
in regard to trial by jury, for the language of 
the one is just as mandatory as the other. Ap- 
parently inconsistent with the foregoing provi- 
sion is that in the opening words of the Sixth 
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Amendment: “In all criminal prosecutions the 
accused shall enjoy the right to a speedy and 
public trial by an impartial jury,” etc. Mr. Rob- 
ertson solves this apparent contradiction by de- 
claring that from the time of adoption of the 
original constitution in 1787 to the time of 
adoption of the first ten amendments in 1791 
there was in fact an “exclusive jurisdiction” of 
trial by jury in all criminal cases, but that the 
adoption of the Sixth Amendment represented 
a change of policy in that respect and that the 
mandatory provision of Article III, Section 2, 
was superseded by the merely permissive pro- 
vision of the Sixth Amendment, and that there- 
fore waiver of jury trial is now proper while 
waiver of indictment is not. 

This reasoning sounds good, but the Supreme 
Court of the United States has expressly re- 
jected it. In Patton v. United States, 281 U. S. 
276 (1930) the Court thoroughly surveyed the 
historical background of the two provisions re- 
garding jury trial in criminal cases and de- 
clares positively: 


“This provision [the Sixth Amendment], 
which deals with trial by jury clearly in terms 
of privilege, although occurring later than that 
in respect of jury trials contained in the orig- 
inal constitution, is not to be regarded as modi- 
fying or altering the earlier provision; and 
there is no reason for thinking such was within 
its purpose. The first ten amendments and the 
original constitution were substantially contem- 
poraneous and should be construed in pari ma- 
teria. So construed, the latter provision fairly 
may be regarded as reflecting the meaning of 
the former. In other words, the two provisions 
mean substantially the same thing; and this is 
the effect of the holding of this court in Callan 
v. Wilson, 127 U. S. 540, 549, where it is said: 

“*And we do not think that the amendment 
was intended to supplant that part of the third 
article which relates to trial by jury. There is 
no necessary conflict between them.’ 

“Upon this view of the constitutional provi- 
sions we conclude that Article III, Section 2, is 
not jurisdictional, but was meant to confer a 
right upon the accused which he may forego at 
his election. To deny his power to do so is to 
convert a privilege into an imperative require- 
ment.” 


The language of the Fifth Amendment re- 
garding indictment never has been “superseded” 
by any subsequent provision comparable to that 
of the Sixth Amendment regarding jury trial, 
but the Patton opinion leaves no doubt that in 
the mind of the court the language of Article 
III, Section 2, meant the same thing in 1789 
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as it did in 1791, and that it never did create 
an “exclusive jurisdiction,” and it is inconceiv- 
able that the court.would hold otherwise regard- 
ing the provision in the Fifth Amendment. The 
privilege of waiving indictment has been of 
great value to defendants on many occasions, 
and the efficacy of mandatory indictment in all 
cases as a protection to the accused is not seri- 
ously contended for by anybody (see data col- 
lected by Raymond Moley, 29 Michigan Law 
Review 403) (1931). The danger that the Su- 
preme Court, after what it said in the Patton 
case, and in the light of the policy considera- 
tions mentioned, may some day go back on the 
approval of waiver of indictment included in its 
approval of the new rules and open the prison 
doors to all criminals serving sentences imposed 
after trial without indictment, appears to us 
very slight indeed, 





A Needed Amendment 
To the Editor: 


The codification of Title 28 of the United 
States Code, effective September 1, 1948, at- 
tempted to initiate an important procedural re- 
form. A district court, having determined that 
venue is improperly laid, may, without the con- 
sent of the parties, transfer the case to another 
judicial district or division. Unfortunately, how- 
ever, other provisions of the Title have not been 
adapted to the reform, and I believe the change 
will be a source of harassment to litigants and 
their attorneys. 

Title 28 retains, with exceptions not here per- 
tinent, the rule that appeals can be taken only 
from “final decisions” of a district court. It 
would seem that an order of transfer for im- 
proper venue is not such a “final decision,” since 
it does not determine the rights or liabilities of 
the parties. Therefore, no matter how erron- 
eous a district court’s decision as to venue, no 
appeal will lie, and not until the completion of 
litigation in the forum to which the case has 
been transferred will an appellate tribunal have 
opportunity to review the order of transfer. 

Consider the following hypothetical case. A 
suit is brought in the District Court for the 
Southern District of New York. That court, 
being of opinion that the venue is incorrect, 
transfers the case to the Southern District of 
Florida where, in its opinion, venue would be 
proper. Conceivably, the Florida district court 
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might disagree with the New York district court 
and transfer the case back again (thus creating 
a conflict of jurisdiction which could be settled 
only if one of the two courts retreated from its 
position) or transfer it to some third forum. 
But assuming that the Florida district court ac- 
cepts the New York district court’s determina- 
tion as “law of the case,” the litigation will pro- 
ceed in Florida. The plaintiff loses on the mer- 
its. He appeals to the Fifth Circuit, contend- 
ing that the original order of transfer by the 
New York district court was erroneous. The 
court of appeals agrees with the plaintiff and, 
since plaintiff has never waived his objection 
to the transfer or to the Florida venue, reverses 
and orders the Florida district court to send the 
action back to the New York district court for 
a new trial. 
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In short, the results of this not improbable 
and not extreme hypothetical case have been as 
follows: (1) the parties have been obliged to 
spend time and money litigating a case in Flor- 
ida that should have been litigated in New 
York; (2) despite the Florida litigation, the 
case will have to be retried in New York; (3) 
the Fifth Circuit, not the Second Circuit, has 
reviewed the order of the New York District 
Court. 

None of these difficulties would have arisen, 
if the codification provided that orders of trans- 
fer are appealable. By such a provision, prob- 
lems of venue could be settled in a binding fash- 
ion at the outset of a case. 

RICHARD F. WOLFSON. 
564 Ocean Ave., 
Brooklyn 26, N. Y. 





The Literature of Judicial Administration 


Books 


American Arbitration: Its Histery, Functions 
and Achievements, by Frances Kellor. New 
York: Harper and Brothers, Publishers, 1948. 
Cloth, 262 pp., $3.00. 

A highly interesting and useful account of 
the development of the institution of arbitration 
in the United States is contained in this most re- 
cent work of Frances Kellor, first vice-president 
of the American Arbitration Association. 

In the foreword, James R. Angell has com- 
mented: 


“Under the form of a presentation primarily 
historical, it offers the most illuminating anal- 
yses of the issues involved and the reasons for 
the several forward steps which have from time 
to time been taken, in replacing costly and time 
consuming litigation with the more effective 
and less expensive procedures of arbitration.” 


He further states: 


“The repercussions of successful commer- 
cial arbitration upon political issues and the 
peaceful methods of dealing with them, espe- 
cially at the international level, can hardly fail 
to be increasingly felt. In a less tempestuous 
period of international affairs they would of a 
certainty be widely and joyfully acknowledged 
and accepted, and yet ironically enough these 


are exactly the conditions in which the need for 
arbitration is most acute.” 


After pointing out that Americans were the 
first to organize a really national arbitration as- 
sociation, the author has capably outlined the 
general principles advocated by the American 
Arbitration Association. Her presentation of 
the general subject is factual and not overly 
generalized. It is obvious from her treatment 
that it is not an abstraction which she presents 
for consideration, but a system of settling dis- 
putes which experience has proved to be a good 
one. 





Lawyers, Law Schools and the Public Service, 
by Esther L. Brown. New York: Russell Sage 
Foundation, 1948. Cloth, 258 pp. $3.00. 

Regardless of one’s opinion of the desirability 
or necessity for it, government—federal, state, 
and local—constitutes “America’s greatest in- 
dustry,” and the facts clearly indicate that law- 
yers play a dominant part in that “industry.” 
Consequently, law schools have a duty toward 
society to consider whether the professional edu- 
cation they provide adequately meets the needs 
of government. 
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The writer of this monograph is not con- 
cerned with legal education in general, although 
many of her suggestions might well be applied 
generally, but with the question of how law 
schools may more effectively meet the educa- 
tional needs of the many law students who will 
eventually find themselves in positions at the 
policy-making levels of government or who as 
lawyers outside the government will neverthe- 
less exert great influence on it. The alterations 
suggested do not purport to be even an out- 
line of a plan for specific, highly technical train- 
ing for public service, but are rather sugges- 
tions for broader ways of looking at law and 
its social functions and the art of the lawyer. 

A critical analysis of the first order, this little 
volume very ably presents one of the major 
problems of modern legal education and con- 
structively points the way toward a possible 
solution. 
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